ADMINISTRATION
MANUAL

Community Development Block Grant Program

opportunity.nebraska.gov

NEBRASKA-

Good Life. Great Opportunity.




CDBG Timeline Overview

: L : : L "
Start Date Months 0 -1 Months 0 - 3 Months 3-4 Months 4 -24 w
. Special Conditions Receive Release of Funds / .
DBG A E
Notice of Approval CDBG Agreement Executed for Release of Funds Environmental Clearance Implement Project Complete Closeout

Set up Files The CDBG Agreement Special Conditions are *Execute Contracts associated Project Performance Complete Closeout

between the Subrecipient Submitted to DED: with project activities
*Execute General and the Nebraska 1. Subrecipient Inf : 1. Project Status Reports 1. Request Closeout
Administration Contracts Department of Economic - subrecipient Information *Project Activities can begin 2. Notification of Annual Audit 2. Final Financial Report

De€elopment (DED) is Sheet - e 3 Program Income Reports 3. Final Performance Report
*Begin Incurring Costs for 2. Excessive Force Certification *Subrecipient can submit 4. Job Creation/Retention 4. Final Wage Compliance
General Administration executed. 9 Lulionzaiion 1 Reguest Request for Funds .Reports Report

F unclis _ (Drawdowns /Payment 5. Monitor Project 5. Final Product
L Bl Fevien Requests) 6. 2nd Public Hearing Occurs

5. Procurement Standards
6. Code of Conduct
7. Fair Housing Actions
8. Implementation Schedule
9. Financial Management
10. LEP/LAP
11. Others as Requested

7. Fair Housing Actions
Completed

*This is an overview and does not include all steps or requirements.
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Acronym

AAP
ACS
ADA
A/E
AFFH
AMI
CAPER
CCCFF
CcD
CDAA
CDBG
CENST
CEST
CIS
CR
CWHSSA
DBRA
DED
DTR
DOL
DPA
DUNS
EA
ED
EDCC
EIS
EPA
ERR
FFATA
FONSI
HCDA
HOME
HTF
HUD
LAP
LBP
LBPH
LCC
LEP
LMA
LMH

LMI/Low-Mod

LMJ
LMC

Common Acronym/Abbreviation Index

Description

Annual Action Plan

American Community Survey

Americans with Disabilities Act
Architectural/Engineering

Affirmatively Further Fair Housing

Area Median Income

Consolidated Annual Performance Evaluation Report
Civic and Community Center Financal Fund
Comprehensive Development

Community Development Assistance Act
Community Development Block Grant
Categorically Excluded Not Subject

Categorically Excluded Subject

Comprehensive Investment & Stabilization (Inactive)
Comprehensive Revitalization (Inactive)

Contract Work Hours and Safety Standards Act
Davis Bacon and Related Acts

Department of Economic Development

Downtown Revitalization

Department of Labor

Down Payment Assistance

Data Universal Numbering System

Environmental Assessment

Economic Development

Economic Development Certified Community
Environmental Impact Statement

Environmental Protection Agency

Environmental Review Record

Federal Funding Accountability & Transparency Act
Finding of No Significant Impact

Housing and Community Development Act of 1974
HOME Investment Partnership

National Housing Trust Fund

U.S. Department of Housing and Urban Development
Language Assistance Plan

Lead Based Paint

Lead Based Paint Hazard

Leadership Certified Community

Limited English Proficiency

Low/Moderate Income Persons on an Area Basis (Benefit)

Low/Moderate Income Households
Low/Moderate Income

Low/Moderate Income on a Job Creation/Retention Basis
Low/Moderate Income Persons on a Limited Clientele Basis



LSE7
MBE/WBE
MEF

NAA
NAHTF
NEOC
NIS

NOA
NOI/RROF
OOR

PP

PW

QAP

RLF

ROF

RFP

RFQ
RWHF
SAM

sB

SBA

SBS
SHPO

TA

D

UGLG
URA
USDA, RD
WH-347
Ww

Common Acronym/Abbreviation Index

Notice of Contract Award (Davis Bacon Only-DED Form)
Minority-Owned Business Enterprise/Woman-Owned Business Enterprise
Municipal Equalization Fund

Notification of Annual Audit

Nebraska Affordable Housing Trust Fund

Nebraska Equal Opportunity Commission

Nebraska Information Systems

Notice of Approval

Notice of Intent to Request Release of Funds
Owner Occupied Rehabilitation

Planning

Public Works

Quialified Allocation Plan

Revolving Loan Fund

Release of Funds

Request for Proposals

Request for Qualifications

Rural Workforce Housing Fund

System of Award Management

Slums & Blight

Slums & Blight on an Area Basis

Slums & Blight on a Spot Basis

State Historic Preservation Officer

Technical Assistance

Tourism Development

Unit of General Local Government

Uniform Relocation Act

U.S. Department of Agriculture, Rural Development
Payroll Certification Form (Davis Bacon)
Water/Wastewater
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Chapter 1 - Record of Changes

Description of Change Section
Any changes to the CDBG manual are indicated at top of each chapter in the
Record of Changes section. If this section is blank, no substantive changes
were made.

CHAPTER 1 —INTRODUCTION

PURPOSE OF MANUAL

The Nebraska Department of Economic Development (DED) provides a manual as a resource for local government officials
and CDBG Certified Administrators who are implementing Community Development Block Grant (CDBG) funded projects
and for those considering applying for CDBG funds.

The manual contains the latest information provided to DED to assist CDBG subrecipients in complying with state and
federal requirements. The CDBG manual and additional resources can be found at
https://opportunity.nebraska.gov/CDBG

MANUAL UPDATES

Users of this manual are encouraged to check for updates on the DED website noted above. If hard copy manuals are
used, users are encouraged to incorporate revised information into their manuals.

This manual is intended as a guide, not a substitute for a thorough knowledge of state and federal laws and regulations
referenced in this manual. In the event of any discrepancy, applicable federal or state regulations will prevail. The
successful applicant or “Subrecipient” is responsible for compliance with the most stringent of any applicable local, state,
or federal law or regulation. If additional guidance is received, DED will notify all subrecipients of new requirements by a
Policy Memo or an email communication.

The CDBG Program is authorized under Title | of the Housing and Community Development Act of 1974 (HCDA), as
amended, codified at 42 U.S.C. §5301 et seq.

The primary national CDBG objective is to develop viable urban communities by providing safe and sanitary housing,
suitable living environments, and expanding economic opportunities principally for low- and moderate-income persons
(LMI).

The United States Department of Housing and Urban Development (HUD) administers the CDBG Program. The regulations
created by the Office of the Assistant Secretary of Community Planning and Development that pertain to Community
Development Block Grants are contained within 24 CFR Part 570. This is the primary source for guidance on the CDBG
program.

Beginning with amendments to the HCDA in 1981, Congress provided states with the authority to administer CDBG funds
for non-entitlement areas. Non-entitlement areas include those units of general local government (subrecipients) that do
not receive CDBG funds directly from HUD. There are currently four CDBG entitlement communities in Nebraska: Bellevue,
Grand Island, Lincoln, and Omaha.
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States participating in the CDBG Program award grants only to local units of government® in order to carry out
development activities. Annually each state develops funding priorities and criteria for selecting projects. HUD's role
under the State CDBG Program is to ensure state compliance with federal laws, regulations, and policies.

States participating in the CDBG Program have three major responsibilities:
=  Formulate community development objectives
= Decide how to distribute funds among communities in non-entitlement areas
= Ensure that subrecipients comply with applicable state and federal laws and requirements

Subrecipients have the responsibility to consider local needs, prepare grant applications for submission to the state, and
carry out the funded community development activities. Subrecipients must comply with federal and state requirements.

HUD distributes funds to each state based on a statutory formula that considers population, poverty, incidence of
overcrowded housing, and age of housing. States distribute funds directly only to subrecipients.

All activities funded with CDBG resources must meet one of the following CDBG National Objectives for the program:
=  Benefit low-and moderate-income persons
= Prevent or eliminate slums or blight
=  Fulfill community development needs that have a particular urgency because existing conditions pose a serious
and immediate threat to the health or welfare of the community

CDBG IN NEBRASKA

The State of Nebraska elected to administer the CDBG program in non-entitlement areas beginning in 1983. DED
administers the CDBG program for the state.

DED utilizes various means to identify development objectives, the distribution of CDBG resources, and to provide
administrative guidance. Primary sources for this information include:

= The current State of Nebraska Consolidated Plan — prepared in accordance with 24 CFR Part 91, describes needs,

resources, priorities and proposed activities to be undertaken with respect to HUD programs, including CDBG

= Annual Action Plan

= CDBG Administration Manual

=  CDBG Application Guidelines

= CDBG Application Guidelines Workshop

= DED Staff

' On March 27, 2020, the Coronavirus Aid, Relief, Economic Security Act (CARES Act) made available CDBG Coronavirus Response
(CDBG-CV) funds. These funds are used to prevent, prepare for, and respond to coronavirus. The CARES Act authorized the use of a
waiver for the State to provide services directly as identified within the Federal Register Docket No. FR-6218-N-01
(https://www.federalregister.gov/d/2020-18242/p-102). Refer to the 2019 Annual Action Plan Substantial Amendment to learn
more on the allocation of CDBG-CV funds.
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REFERENCES

= 2 CFRPart 200 — Uniform Administrative Requirements, Cost Principles, And Audit Requirements for Federal Awards

= Housing and Community Development Act (HCDA) of 1974
https://www.hudexchange.info/resource/2184/housing-and-community-development-hcd-act-of-1974/

= CDBG Laws and Regulations
https://www.hudexchange.info/programs/cdbg/cdbg-laws-and-regulations/

= Basically CDBG for States
https://www.hudexchange.info/resource/269/basically-cdbg-for-states/

= Guide to National Objectives and Eligible Activities for State CDBG Programs
https://www.hudexchange.info/resource/2179/guide-national-objectives-eligible-activities-state-cdbg-programs/

* Low/Moderate Income Summary Data by State (LMISD)
https://www.hudexchange.info/programs/acs-low-mod-summary-data/acs-low-mod-summary-data-local-

government/

= Title VI, Civil Rights Act of 1964
Full Text: http://www.usdoj.gov/crt/grants statutes/titlevi.txt
Overview: https://www.hud.gov/programdescription/title6

= Section 109 of the Housing and Community Development Act of 1974
Full Text: Section 109 of the HCD Act of 1974 | HUD.gov / U.S. Department of Housing and Urban Development

(HUD)

= Section 3 of the Housing and Urban Development Act of 1968
Guide: https://www.hud.gov/section3
Regulations; 24 CFR 135: https://www.hudexchange.info/resource/2330/24-cfr-part-135-section-3-regulations/

=  Age Discrimination Act of 1975
Full Text: http://www.dol.gov/oasam/regs/statutes/age act.htm
Overview: http://www.dol.gov/dol/topic/discrimination/agedisc.htm

= Section 504 of the Rehab Act of 1973
Overview: https://www.hud.gov/programdescription/sec504
Guide: https://www.hud.gov/program offices/fair housing equal opp/disabilities/sect504

= Executive Order 11246 — Equal Employment Opportunity
Overview: https://www.dol.gov/ofccp/regs/compliance/ca 11246.htm

=  Fair Housing and Equal Opportunity
o Overview: https://www.hud.gov/programdescription/fheo
o Laws and Executive Orders:
https://www.hud.gov/program_offices/fair_housing equal opp/fair housing and related law
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CHAPTER 2 — ADMINISTRATIVE OVERVIEW

ADMINISTRATIVE REQUIREMENTS

Subrecipients of CDBG funds from the State of Nebraska must comply with all administrative requirements.
Subrecipients must become educated on all administrative components, elements, and requirements of the CDBG
Program. DED recommends that subrecipients develop a project management plan to assist in compliance. The
management plan should include a list of responsibilities for each project team member, a timeline of implementation
steps, and a detailed outline of a record keeping/filing system.

The requirements in this manual provide subrecipients with standards for administering the CDBG Program in a
consistent manner. These requirements are in addition to the Federal Housing and Community Development Act (the
Act), as amended. The federal requirements for the program are described in 24 CFR Part 570, 24 CFR Part 85, and the
Super Circular [2 CFR 200, including 2 CFR 200 Subpart F-Audit Requirements, as was previously identified in OMB
Circular A-87 (2 CFR, Part 225) and OMB A-133 but replaced by the Super Circular information].

DED guidance is a supplement to federal and state requirements enumerated and discussed in brief within this manual.
Subrecipients are responsible for understanding and complying with federal and state requirements located within
the original source. In some instances, DED may require a more stringent approach, in which case, those requirements
are detailed.

The period of performance identified within the agreement will determine the specific regulations that a subrecipient
will be responsible for complying with. 2 CFR 200 will have applicability in specific situations.

All subrecipients who receive CDBG funds are required to procure or employ a CDBG certified administrator. In many
cases this is done through agreement with a firm or organization providing such services but in others, it may involve use
of subrecipient’s staff who have received CDBG Administrator certification.

ELIGIBILITY

Eligibility requirements for participation in the CDBG Program are specified in the Application Guidelines that are
published annually and are consistent with the Annual Action Plan for the CDBG Program. DED will approve only those
activities that meet one of the CDBG National Objectives set forth in Section 104(b)(3) of the Act and are otherwise
eligible within the project funding opportunity.
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CERTIFIED ADMINISTRATOR TRAINING

DED provides training on administering CDBG through the Certified Administrators Training Program. Find information
on upcoming workshops and other training opportunities at DED’s website, https://opportunity.nebraska.gov/events.

The principal contact at DED for information on a particular CDBG project is the Program Representative assigned to the
project. The Program Representative is familiar with the project and assists the subrecipient and the CDBG certified
administrator with implementation.

Refer to Appendix 4 — CDBG Certified Administrator Guidance for additional details.

BASIC INFORMATION FOR ADMINISTRATION OF A CDBG PROJECT

The following is an overview of the stages for a CDBG-funded project. The CDBG Program consists of multiple
opportunities of funding, which may include additional requirements not listed below. Reference the appropriate
funding opportunity’s application guidelines available on DED’s website, https://opportunity.nebraska.gov/CDBG.

Application

Funding within the CDBG Program is available to applicants on a competitive and non-competitive basis. DED notifies
the public when CDBG application guidelines are available for an upcoming application cycle. The guidelines describe
eligible applicants, eligible activities, the application process, and application deadlines.

DED conducts CDBG Application Workshops annually. Prior to completing an application, it is beneficial to contact DED
staff about the potential project.

Notice of Approval or Non-Select

Following DED’s application review period, all applicants receive notification regarding the status of their application.
Applicants not funded in an application cycle are encouraged to contact DED for feedback. This can give insights into the
strengths and weaknesses of the application. Letters of non-select may include basic information regarding reason(s) for
not receiving funding.

The Notice of Approval (NOA) informs each applicant that had an approved application of the amount and type of funds
awarded and the activities to be undertaken with the funds. Only costs related to general administration and the
preparation of the special conditions related to the agreement can be incurred beginning the date identified on the
NOA.

Administrative Costs

Administrative costs are the reasonable costs of overall program management, coordination, monitoring and evaluation.
In contrast, project or activity costs are those related to the implementation and execution of the activity and can be
classified as a delivery cost.

Subrecipients may be reimbursed for approved administrative costs provided:
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= the costs are reasonable for the services provided and are in accordance with 2 CFR 200 subpart E, 24 CFR Part
85, or 24 CFR Part 570, and the rules and regulations of the program and do not exceed the amount authorized,
as amended, in the agreement, unless DED has provided prior written approval
= the costs are incurred following written NOA
= the amount of compensation charged to the program is based on payrolls documented and provided in
accordance with generally accepted practices of state and local governments
= if applicable, the subrecipient has followed Super Circular guidance under 2 CFR 200; 24 CFR Part 85 for
agreements entered prior to December 26, 2014 as noted above; or 24 CFR Part 570 when contracting with
consultants
If the subrecipient withdraws from the program at any time, DED reserves the right to determine the amount of funds to
reimburse to, or recapture from the subrecipient for incurred administrative costs. DED may reduce the amount of
administrative funds requested if it is deemed excessive.

Supporting Project Costs
Separate from administrative costs are supporting project costs. These costs are associated with supporting project
delivery (e.g., construction management and housing management).

CDBG Agreement

DED will send the subrecipient a CDBG Agreement after, or with, the NOA. Any items requiring revision within the
application related to project activities, etc. should be received by DED prior to an Agreement being fully executed.

If a subrecipient identifies a need to request a change to the Agreement, contact the program representative prior to
execution of the Agreement. Any change to an Agreement after execution must be completed through an amendment
process.

The Agreement contains several items that include: a project description, time of performance, sources and uses of
funds, conditions governing the use of CDBG funds, and special conditions for release of funds. The Agreement must be
signed by the subrecipient and returned to DED within 30 days.

In general, the special conditions of the Agreement must be satisfied within 90 days (three months) after the issuance of
the NOA letter. Projects are generally completed within twenty-four to thirty months.

The Agreement between DED and the subrecipient provides information for termination for cause and/or for
convenience. In the event DED suffers a loss of funding or termination of the federal grant that permits it to fund in full
or in part a CDBG grant, the Agreement will terminate in full or in part.

Special Conditions for Release of Funds/Environmental Clearance

Recipients of CDBG funds are advised to carefully review their CDBG Agreement before implementing the funded
project. Project costs cannot be obligated or incurred prior to DED issuing a written Notice of Release of
Funds/Environmental Clearance to the subrecipient.

Each Agreement has a section titled “Special Conditions for Release of Funds” that includes information on the various
items that the subrecipient must provide to DED in order to obtain a Notice of Release of Funds/Environmental

CDBG Manual, September 2024 Chapter 2 | pg. 3




Clearance and have the ability to expend CDBG resources on implementation activities. Special Conditions must be
satisfactorily completed by an identified date or DED reserves the right to cancel the Agreement.

Special Conditions found in each Agreement include:
=  Subrecipient Information Sheet
= Environmental Review Record
= Language Assistance Plan
=  Authorization to Request Funds
=  Financial Management
=  Procurement Standards and Code of Conduct
=  Excessive Force Certification
= Fair Housing
= CDBG Certified Administrator

NOTE: The above list represents a list of typical standard special conditions, however all CDBG Agreements are tailored
to a specific project with unique standard conditions. Other special conditions may address items related to program
guidelines or, relating to a past grant, deficient reporting or unresolved audit or monitoring findings.

All Special Conditions for Release of Funds in the CDBG Agreement must be satisfied before the Notice of Release of
Funds/Environmental Clearance will be issued for that project.

Additional guidance on fulfilling agreement conditions is available in Chapter 5 of the manual. See DED’s website,
https://opportunity.nebraska.gov/CDBG.

Notice of Release of Funds/Environmental Clearance

Upon receiving a Notice of Release of Funds/Environmental Clearance, the subrecipient may obligate non-
administrative costs and draw down funds for eligible costs incurred. A Notice of Release of Funds/Environmental
Clearance may not be issued if there are any unresolved audit findings relating to a past grant or if there is information
in the audit regarding extreme misconduct.

Requesting CDBG Funds

The request by the subrecipient for CDBG funds is made using the “CDBG Request for Funds” form also known as
drawdown form. All requests for CDBG funds are completed through DED’s grant management system, AmpliFund. For
more information regarding requesting CDBG Funds refer to Chapter 12 of the CDBG Administration Manual and
AmpliFund user guides®. Source documentation must include and substantiate the amount of CDBG funds requested
and associated matching funds.

Matching Requirements/Other Funds/Leverage

The availability of matching funds is part of the CDBG Agreement. Subrecipients must ensure that funds are available for
expenditure during the project period. Matching funds may be cash or in-kind contributions as defined and governed by
24 CFR Part 85, 2 CFR 200 Subpart E, and 24 CFR Part 570, or unless restricted by category application guidelines.
Activities serving as match must be an eligible CDBG activity and procurement procedures must be followed.

! https://opportunity.nebraska.gov/amplifund/
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Subrecipients are required to certify on each “Request for CDBG Funds” form the amount of local and matching funds
applied to the project. Project costs are to be paid from grant and local matching funds in the proportions approved in
the agreement. Local funds expended for an activity for which no match is required may not be counted as part of the
matching funds required in other activities.

Match is proportionally injected into the project as CDBG-funded activities are drawn down. If the subrecipient is
unable to provide matching funds in the exact proportions stated in the agreement for all expenditures, a temporary
waiver may be requested. The waiver request must include:
= A letter from the subrecipient signed by the chief elected official which states the reasons for the request,
and
= The period of time for which the waiver is requested

Agreement Amendments
During the course of administering a project, situations may occur that require a change in the original terms of the
CDBG agreement. These changes are referred to as amendments.

Subrecipients must request approval from DED for any modification or amendment to the CDBG agreement. When
submitting the request for approval, the subrecipient must complete and submit the CDBG Agreement Amendment
Request Form to DED within AmpliFund.

Common amendment requests include:
= Revisions to the budget
= Extensions of the agreement end date
= Decreases in proposed accomplishments
=  Amendments to program guidelines

DED will review amendment requests using the following factors:
=  The effect the amendment will have on the points earned in the selection process
=  Whether the amendment is appropriate and will enhance the overall impact of the original project
= Subrecipient’s performance and capacity (may require an on-site visit)
= Other relevant information

DED informs the subrecipient in the grant management system of the amendment approval or denial. In most cases
when the amendment is approved, DED will provide the subrecipient with a formal amendment, which will need to be
executed by the subrecipient and DED. In other cases, DED may initiate an amendment and will notify the subrecipient.
Subrecipients should never assume that an amendment has been, or will be approved, and no action should be taken
until the executed amendment from DED is received by the subrecipient.

Subrecipients should be aware that changes to the budget that allocate funds from one activity to another activity may
require the subrecipient to provide additional matching funds for the project. The proportion of match to CDBG funds
that was approved during the application phase must be maintained if the budget is modified.

CDBG Manual, September 2024 Chapter 2 | pg. 5




Conflict of Interest

No employee, officer, or agent of the subrecipient will participate in selection, or in the award or administration of an
agreement supported by federal funds if a conflict of interest, real or apparent, would be involved. Such a conflict would
arise when: the employee, officer or agent; any member of their immediate family; their partner; or an organization which
employs, or is about to employ, any of the above, has a financial or other interest in the firm selected for award. The
subrecipient’s officers, employees or agents will neither solicit nor accept gratuities, favors or anything of monetary value
from contractors, potential contractors, or parties to sub- agreements, during office tenure or for one year after the
closeout of the grant. For more information, see 24 CFR 570.611 and HUD guidance including Integrity Bulletin: 7 Keys to
Handling Conflicts of Interest?. See also, Chapter 7 — Procurement/Conflict of interest.

Recordkeeping Requirements

Subrecipients must establish a system for recordkeeping that assists DED’s review of files for compliance. In other words,
records should be kept in a manner that clearly tells the whole story of a CDBG project from beginning to end. DED suggests
using the monitoring checklist as a guide for the organization of grant files.

Representatives of HUD, the Inspector General, the General Accounting Office, the Comptroller General of the United
States, the State Auditor’s Office, and DED or any of their duly authorized representatives will have access to any pertinent
books, records, accounts, documents, papers, and other property belonging to or in use by the subrecipient in order to
make audits, examinations, excerpts, or transcripts.

Reporting Requirements
DED requires subrecipients to report on grant progress semi-annually (see Chapter 13) throughout the life of the project.
These reports include, but not limited to:

=  Semi-Annual Project Status Reports

= Job Creation/Retention Reports

=  Program Income Reports

= Notification of Annual Audit

Final Reports: in addition to the above reporting requirements, DED requires submission of a Final Project Status
Report, Final Financial Report (including leverage® documentation, where applicable), and a copy of the affidavit and
minutes for the second public hearing for every project before closing out the project.

Capacity, Performance and Compliance Monitoring, and terms of Good Standing
DED conducts two basic types of monitoring that includes desktop and onsite/virtual monitoring to review subrecipient’s
progress of their project. Refer to Chapter 14 for more information.

During monitoring compliance review, a determination may be made that a subrecipient and/or certified administrator
lacks the capacity to implement a CDBG project. Contingent upon the unique circumstances of each grant, DED may
consider the subrecipient’s performance and Certified Administrator’s performance independent or dependent of each

2 HUD Integrity Bulletins - HUD Exchange

3 Leverage was an aspect of the CDBG program in prior years. Program Year 2018 (July 1, 2018 — June 30, 2019) was the last year that DED
incorporated and allowed leverage within the method of distribution of CDBG funds. If you are unsure if a CDBG project has leverage, review the
CDBG Application, Subrecipient Agreement, and contact DED. If leverage is incorporated, DED will provide you with additional guidance.
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other. In general, the subrecipient is responsible for compliance with the CDBG Program, the Certified Administrator
assists in assurance of compliance and good standing of subrecipient.

Capacity is reviewed as a part of application process and throughout the life of the individual grants (i.e., prior
performance or compliance issues may reflect on future awards). Overall, good standing for subrecipients and certified
administrators requires:
1. Timely completion and submission of required documentation and/or reports:
a. Special conditions, including accurate and complete environmental review documents
b. Reports, including accurate beneficiary data, MBE/WBE and Section 3 reporting, Monitoring Exhibits
c. Final reporting and project closeout materials
2. Timely performance, including for all open activities for each CDBG-funded project, submission of draw requests
at least every six months
3. Responsiveness, including:
a. Responses to DED staff with information requests, project updates, and other materials requested
b. Resolution of all missing items or deficiencies identified in monitoring process within 30 days of issuance
of monitoring report

Subrecipient performance: If at any time DED determines that the objectives set forth in the federal regulations, the
Administrative Requirements, or the approved program have not been met, the following procedures may be utilized:

1) Warning: A written warning will be issued when a violation of a program requirement has occurred. This warning
will cite the violation, and if the violation is occurring, a deadline when it must be remedied.

2) Suspension: Grant funds will be discontinued for any grant which is found to be in noncompliance and for which
corrective action by the subrecipient has not been initiated. Funding may be discontinued for the entire project
or for a specific activity. Funding may be reinstated upon the correction of the violating condition.

3) Reimbursement: The subrecipient will be required to reimburse CDBG funds that have not been spent in
accordance with the approved application and program requirements. The amount of the reimbursement will be
determined by the amount that has been disallowed and for which no other costs may be substituted.

4) Payment Adjustments: If the subrecipient has not demonstrated responsible fiscal and administrative capacity,
DED may adjust the payment method in which the grant funds are disbursed.

5) Grant Adjustment: Grant awards may be adjusted, reduced or the total amount withdrawn when there is
noncompliance and the violation cited has not been remedied as specified.

6) Nonparticipation inthe CDBG Program: Subrecipients which have not complied with actions administered by DED
may be prohibited from future participation. DED may allow subrecipients to participate in the program if the
subrecipient has complied with the required actions.

7) Full or Partial Termination: The CDBG agreement may be terminated in whole or in part if DED determines that
the subrecipient has failed to comply with its terms and conditions. Payments made to the subrecipient or
recoveries by DED will be in accord with the legal rights and liabilities of the subrecipient and DED.

Certified Administrator performance: As stated above, the Certified Administrator assists in assurance of compliance
and good standing of subrecipient. However, where there exists a pattern or misguidance, some performance and
compliance deficiencies, concerns, and findings can be attributed to the Certified Administrators.

Closeout

Closeout is the process in which DED determines that all requirements of the agreement between DED and the
subrecipient have been completed. After the completion of project activities, several items must be completed by the
subrecipient to obtain a Certificate of Completion. Refer to Chapter 16 for more guidance.
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CHAPTER 3 —
CDBG NATIONAL OBJECTIVES & FUNDABILITY

CDBG NATIONAL OBJECTIVES

Before DED can fund any activity with CDBG funds, completely or in part, a determination must be made as to whether
the activity! is eligible under Title | of the Housing and Community Development Act of 1974, as amended. Activities must
also address at least one of the following three National Objectives of the CDBG Program:
= Benefit low and moderate income (LMI) persons
= Aid in the prevention or elimination of slums or blight
= Meet other community development needs having a particular urgency, because existing conditions pose a
serious and immediate threat to the health or welfare of the community and are of recent origin or recently
became urgent, and where other financial resources are not reasonably available to meet such needs.

There are different criteria by which an activity can meet a national objective, as shown in the following chart. Below is
additional information on each of the three CDBG National Objectives, and their subcategories.

National Objective
[
[ Low/Moderate [ Slum/Blight ] [ Urgent Need ]
|

[ Area Benefit - Area Basis ]

[ Limited Clientele -' Spot Basis J

[ Housing

[ Jobs

Low and Moderate Income (LMI) Persons

Often referred to as the “primary” national objective, federal regulations require DED to expend at least 70% of its CDBG
funds to meet the LMI National Objective. In addition, subrecipients must ensure that the activities proposed, when taken
as a whole, will not benefit moderate-income persons to the exclusion of low-income persons. Activities that benefit low-
and moderate-income (LMI) persons are divided into four subcategories:

! activities that fall under an authorized category of basic eligibility; statute and regulations also place special requirements on certain
categories of eligible activities.
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= Area benefit activities (LMA)

= Limited clientele activities (LMC)

= Housing activities (LMH)

=  Job creation/retention activities (LMJ)

Area Benefit Activities (LMA)

An LMA activity is one whose benefits are available to all the residents in a particular service area, where at
least 51% of the residents are LMI persons. The service area of the activity must be primarily residential and
meet identified needs of LMI persons. For example, building a community center in an LMI town could qualify
as an Area Benefit activity where the facility was identified in a comprehensive plan or other planning process.
The benefits of this type of activity are available to all persons in the area regardless of income. For example,
the construction of a water tower servicing Anytown is eligible where Anytown meets the area benefit test. The
area benefit test requires that at least 51% of residents within the service area are LMI.

The determination of an activity’s service area is critical to this subcategory. Once a service area is determined,
the data on the percentage of LMI residents is derived from one of two sources.
1. Primary source of data: HUD-provided Low/Moderate Income Summary Data (LMISD)
2. Methodologically sound local income surveys to determine the percentage of LMI residents in activity
service area(s) (Reference: 24 CFR 570.483(b)(1)(i)).

LMISD is based on the American Community Survey (ACS) data and summarizes data on percentage of LMI
residents by census tract/block group. Based on a multitude of factors, this summary data may not always be
appropriate in making the determination for an activity’s service area(s). Such instances include where the area
that will be served by an activity is not coterminous with census tracts, block groups, or other officially
recognized boundaries, but also where events have occurred giving reason to presume the data is no longer
accurate (e.g. closing of a major employer, annexation, etc.). For additional guidance on income surveys and
survey methodology, see appendices.

The activity’s service area does not need to be consistent with census tracts or other officially recognized
boundaries, but it must be the entire area served by the activity. Activities of the same type that serve different
areas must be considered separately on the basis of their individual service areas.

In determining whether an activity will actually benefit LMI persons, the net effect of the completed activity is
considered. The mere location of an activity in an LMI area does not conclusively demonstrate that the activity
benefits LMI persons. Furthermore, the primarily residential test is applied to the service area of the activity. As
such, if the activity is located within a commercial district composed of stores and businesses that serve local
customers such that the service area boundaries of the commercial district is around a primarily residential area
with the requisite percentage of LMI residents, the activity qualifies under the LMI area benefit category.
However, activities and facilities designed to meet special needs located within a service area cannot meet the
area benefit test (e.g. a senior center and daycare centers qualify under LMC and not LMA).

Activities under public facilities and improvements tend to provide benefits to all residents in the service area.
In such cases, the activities are eligible when the service area is comprised of at least 51% LMI persons. The
simplest manner of meeting the area benefit test is where (1) the service area is the congruent with the
municipal boundaries and (2) the municipality meets the 51% or more threshold. However, where municipalities
have distinguishable neighborhoods and/or where the activity can be shown to benefit a service area within the
jurisdictional boundaries of the subrecipients, such activities may meet the test for area benefit. Such activities
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where the municipality does not meet the area benefit test, but where a service area does meet the area benefit
test may include improvements serving a LMI neighborhood by paving a gravel road and installing drainage
improvements; acquiring land for use as a neighborhood park; building or rehabilitating a library.

NOTE: Where a library service area includes the entire municipality, the municipality must meet the area benefit
test not just the neighborhood where it is located.

Following statutory requirements of HCDA Section 105(c)(2), for an activity to meet the area benefit test, it must
qualify on the basis of the income levels of the persons who reside in the area served by the activity. To illustrate,
if the assisted activity is a park that serves an area having a LMI concentration below 51%, the activity may not
qualify even if there is reason to believe that LMI persons will primarily use the park.

Limited Clientele Criteria (LMC)

A LMC activity benefits a specific group of people (rather than all the residents in a particular area), at least 51%
of whom are LMI persons. For example, the construction of a Senior Center for elderly persons (age 62 and
over) is a Limited Clientele activity. However, the following kinds of activities do not generally qualify under this
category:

= Activities where the benefits are available to all the residents of an area

= Activities involving the acquisition, construction, or rehabilitation of property for housing

= Activities where the benefit to LMI persons is the creation or retention of jobs (except for certain
microenterprise and job training activities as described below)

To qualify under Limited Clientele criteria, the activity must meet one or more of the following criteria that
would benefit a clientele generally presumed to consist principally of LMI persons, provided there is no evidence
to the contrary. With respect to determining the beneficiaries of activities as LMI and qualifying under the
limited clientele category, activities must meet one of the following tests:

1. Benefit a clientele that is generally presumed to be principally LMI, this presumption includes:
= Abused children
= Battered spouses
= Elderly persons (62 and older)
= Severely disabled adults (as defined by the Census)
= Homeless persons
= |lliterate adults
= Persons living with AIDS
=  Migrant farm workers; or
2. Require documentation on family size and income demonstrating that at least 51% of the clientele are LMI;
or
Have income eligibility requirements limiting the CDBG-funded activity to LMI persons only; or
4. Be of such nature and location to conclude that clients are primarily LMI. EXAMPLE: a daycare center
designated to serve residents of a public housing complex.

w

Activities that serve a service or target area generally cannot qualify under the Limited Clientele criterion. For
example, while a clinic serving only persons with AIDS living in a particular area would clearly qualify as a Limited
Clientele activity, a clinic providing CDBG-subsidized health services that are available to all persons in the area
would not. It must instead meet the criteria for an Area Benefit activity. Similarly, improvements to a library or
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community center are eligible under LMC only where those activities explicitly address removal of architectural
barriers.

Removal of Architectural Barriers Activity under LMC
Generally, removal of architectural barriers meets LMI national objective on the subcategory basis of benefiting
limited clientele (LMC). Activities involving removal of architectural barriers are those explicitly addressing
mobility for elderly persons or the severely disabled by assisting:
= The reconstruction of a public facility or improvement, or portion thereof that does not qualify under
the area benefit category
= The rehabilitation of privately owned nonresidential building or improvement that does not qualify
under area benefit or job creation/retention category
= The rehabilitation of common areas in a residential structure that contains more than one dwelling unit
that does not qualify under housing activities category for meeting national objectives

NOTE: Proceed with caution when undertaking improvements that can be classified as removal of architectural
barriers. If there is a presumption an activity benefits limited clientele, the benefit may be challenged in a
particular situation if there is substantial evidence that the persons in the group the activity is designed to serve
are most likely not principally LMI persons. If the new construction of a public facility or improvement cannot
meet a national objective based on either area benefit or the clientele to be served, then the features required
in such construction in order to provide for accessibility to handicapped persons also cannot meet a national
objective.

Activities that do not qualify under LMC based on federal statutory limitations include (1) acquisition,
construction, or rehabilitation of property for housing and (2) creation or retention of jobs.

Housing Activities (LMH)

An LMI Housing activity is one carried out for the purpose of providing or improving permanent, residential
structures for occupation by LMI households upon completion. This would include, but not necessarily limited
to, owner occupied rehabilitation of residential property.

Housing units can be either owner or renter-occupied in either one family or multi-family structures. Rental
units occupied by LMI persons must be at affordable rents as defined by DED.

Activities that do not qualify under LMH include code enforcement, interim assistance, microenterprise
assistance, and special economic development activities.

Job Creation/Retention (LMJ)
Nearly all Economic Development (ED) projects incorporate LMJ by benefiting a business through job creation, job
retention, or both job creation and job retention. Such job creation or job retention must involve the employment of
persons, the majority (i.e. at least 51%) of whom are made available to or held by LMI persons. Jobs are computed on a
full-time equivalent basis. Examples of activities that qualify when at least 51% of jobs created/retained will be for LMI
persons include:

= Rehabilitation activity that that will correct code violations and enable a business to survive and retain jobs

=  Financial assistance to a manufacturer for the expansion of its facilities that is expected to create permanent jobs

= Assistance to expand a small business with four employees that agrees to hire three additional LMI employees.
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Slum and Blight

The prevention or elimination of slum and blight is a CDBG National Objective that focuses on activities that
create a change to the physical environment of a deteriorating area. This contrasts with the LMI benefit
national objective where the goal is to ensure that funded activities benefit LMI persons. HUD strives to ensure
that activities qualifying under this National Objective are clearly eliminating objectively determinable signs of
slums and/or blight in a defined slum or blighted area (i.e. area basis), or are strictly limited to eliminating
specific instances of blight outside such an area (i.e. spot basis).

Under the LMI benefit national objective, determining the number of LMI persons that actually or could
potentially benefit from an activity is central to qualifying the activity. Under the elimination of slum and blight
national objective, determining the extent of and physical conditions that contribute to blight is central to
qualifying an activity.

“Slums” has the meaning as substandard areas as defined in Section 18-2103(31) Neb. R.R.S. “Blight” has the same
meaning as blighted areas as defined in Section 18-2103(3) Neb. R.R.S.

There are two ways to meet the Slum and Blight National Objective:

=  Area Basis (SBA)

= Spot Basis (SBS)
For more information, please review the specific HUD guidance on the slum and blight national objective.
Statutory citations include HCDA Sections 101(c), 104(b)(3), and 105(c).

Area Basis (SBA)
To qualify under the national objective of slums/blight on an area basis, an activity must meet all of the following
criteria:
1) The area is designated by the official action of the local government and must meet a definition of a
slum, blighted, substandard, or deteriorating area under applicable state statute or local law.
2) The area must exhibit signs of economic disinvestment as indicated by at least one of the following
physical signs of blight or decay:
a. There must be a substantial number of deteriorated or deteriorating buildings throughout the
area. As a “safe harbor2,” HUD will consider this test to have been met if either:
i. The proportion of buildings in the area that are in such condition is at least equal to that
specified in the applicable State law for this purpose; or
ii. In the case where the applicable State law does not specify the percentage of
deteriorated or deteriorating buildings required to qualify the area, then at least 25% of
all the buildings in the area must meet the local government’s definition of:
= Deteriorated or deteriorating
=  Abandonment of properties
=  Chronic high occupancy turnover rates or chronic vacancy rates in commercial or
industrial buildings
= Significant declines in property values or abnormally low property values relative
to other areas in the community
=  Known or suspected environmental contamination

2 A safe harbor is an objective and recognized standard, guideline, or code that, if followed without deviation, ensures compliance
with the FHA’s seven design and construction requirements. Source: Safe Harbors Overview and the Fair Housing Act Design Manual
Participant Workbook (hud.gov)
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b. The public improvements throughout the area must be in a general state of deterioration.
NOTE: For this purpose, it would be insufficient for only one type of public improvement, such as
a sewer system, to be in a state of deterioration; rather, the public improvements taken as a
whole must clearly exhibit signs of deterioration.

3) Documentation must be maintained by the subrecipients on the geographical and/or physical
boundaries of the area and the conditions that qualified the area at the time of its designation, or re-
designation (redetermination) as appropriate. The subrecipients must establish definitions of the
conditions (listed under item 2 above) and maintain records to substantiate how the area met the slums
or blighted criteria.

NOTE: The area must be re-designated every 10 years2 for continued qualification and documentation
must be retained.

4) Activities to be assisted with CDBG funds are limited to those that address one or more of the conditions
that contributed to the deterioration of the area and subsequent designation (or re-designation) thereof.
NOTE: This requirement does not limit the activities to those that address the blight or decay itself, but
it allows an activity to qualify if it can be shown to address a condition that is deemed to have contributed
to the decline of the area.

Examples of qualifying activities under SBA include rehabilitation of an abandoned elementary school building
located in a designated blighted area and where the building will be converted to a library or community center;
infrastructure improvements in a deteriorated area; and establishment of a commercial rehabilitation facade
improvement program to assist businesses in a redeveloping blighted area.

NOTE: Planning-only grants can meet this national objective where the plans are for the entire slum or blighted
area, or if all elements of the planning are both necessary for and related to an activity that, if implemented,
could be shown to meet the slum/blight national objective criteria. Because an activity must meet a national
objective throughout the life of the grant, an area that is not yet designated cannot meet this category*.

Spot Basis (SBS)

An activity must be designed to eliminate specific conditions of blight or physical decay not located in a
designated slum or blighted area; and be limited to one of the following: acquisition, clearance, relocation,
historic preservation, or rehabilitation of buildings, but only to the extent necessary to eliminate specific
conditions detrimental to public health and safety. (Public improvements cannot qualify under this standard
except for rehabilitation of public buildings and historic preservation of public property that is blighted.)

To comply with the SBS National Objective an activity must meet the following criteria:
1) Officially designated and meet the requirements of State statutes;
a. A substantial number of deteriorated or deteriorating buildings throughout the area or
b. As a whole, publicimprovements throughout the area must be in a general state of
deterioration.
2) Documentation is maintained substantiating those conditions considered as a part of designation and
re-designated every 10 years>; and
3) The activity must be designed to eliminate specific conditions of blight, physical decay, or environmental
contamination not located in a designated slum or blighted area.

% Basically CDBG for States Chapter 3 (hudexchange.info)

4 Refer to the applicable CDBG Application Guidelines to determine if the Planning Grants can meet the national objective of
Prevention of or Elimination of Slum and Blight.

5 Basically CDBG for States Chapter 3 (hudexchange.info)

CDBG Manual, September 2024 Chapter 3 | pg. 6



https://www.hudexchange.info/sites/onecpd/assets/File/Basically-CDBG-State-Chapter-3-Nat-Obj.pdf
https://www.hudexchange.info/sites/onecpd/assets/File/Basically-CDBG-State-Chapter-3-Nat-Obj.pdf

Where the assisted activity is acquisition or relocation, it must be a precursor to another eligible activity (funded
with CDBG or other resources) that directly eliminates the specific conditions of blight or physical decay, or
environmental contamination. This requirement is not intended to discourage acquisition and relocation as pre-
development activities and does not mandate that a proposed plan be in place before CDBG funds can be spent.
For example, a subrecipient could clean up a contaminated site without acquiring the site; however, if the
subrecipient acquired the site first, the project would be considered to meet the slum/blight national objective
criteria only after clean-up occurred.

Urgent Need

Use of this national objective category is extremely rare. It is designed only for activities that alleviate emergency
conditions. Urgent Need activities must meet the following qualifying criteria:

= The existing conditions must pose a serious and immediate threat to the health or welfare of the
community

= The existing conditions are of recent origin or recently became urgent (generally, within the past 18
months)

= The subrecipient is unable to finance the activity on its own, and

= Other sources of funding are not available

CDBG PROGRAM FUNDABILITY

Fundability refers to key thresholds that determine the ability of projects and programs to receive CDBG funding.
DED’s review process for all subrecipient CDBG funding applications must include a fundability determination
that is completed prior to Notice of Approval.

All CDBG activities, and activities completed for CDBG Match, must meet two criteria:
1) Meet a CDBG National Objective (National Objective Compliance)
2) Must be eligible for funding (Activity Eligibility)

National Objective Compliance refers to the determination made as to whether or not an activity meets a CDBG
National Objective based on a subrecipient’s application narrative and the activity description noted within the
budget section of a subrecipient’s application.

Activity Eligibility refers to the determination made as to whether or not an activity is eligible based on a
subrecipient’s application narrative and the activity description noted within the budget section of a
subrecipient’s application. Once a project is awarded, and an executed subrecipient agreement has been
obtained, the subrecipients must complete the activities that were identified within the agreement. Failure to
progress and complete an activity as awarded and identified within the agreement, will result in disallowance
of CDBG funds and the subrecipient to repay to DED for funds previously drawn down.

Eligible and Ineligible Activities

There are several activities that are eligible for funding with the CDBG Program. The Housing and Community
Development Act of 1974 (HCDA), as amended, is the primary authority for determining the eligibility of
potential CDBG activities. The eligible activities section of the State CDBG regulations and guidance is minimal,
thus the States and subrecipients must use Section 105(a) of the HCDA.
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Not all eligible activities universally meet a national objective. Some activities are only fundable under specific
criteria. The complete list of eligible and ineligible activities is also identified and summarized within HUD's
“Guide to National Objectives and Eligible Activities for State CDBG Programs” that is available on HUD’s
website.

All activities identified within HUD’s Guide to National Objectives are eligible for funding; however, these may
not be considered a priority within the State of Nebraska’s CDBG Program. The State has the authority to be
more restrictive in identifying activity priorities that are completed through the State CDBG Program.

Eligible Activities
All project activities must be eligible for funding according to the HCDA Section 105(a). The general rule is that
any activity that is not authorized by the HCDA is ineligible to be assisted with CDBG funds.
Common eligible activities include, but are not limited to, the following:
= Acquisition
= (Clearance
= Code enforcement
=  Fire equipment (including the purchase of fire trucks)
= Public facilities
= Public services
= Payment of non-federal share
= Planning and Capacity Building
= Facade Improvements of Commercial Buildings
= Relocation
= Owner Occupied Rehabilitation (OOR) of residential units
= Street improvements including curb, gutter, and sidewalk, which may include energy efficiency
improvements for lighting; storm sewer improvements; flood control drainage improvements
= Removal of architectural barriers; and single or multi-use facility improvements that are designed to
provide public recreational and social activities
= Removal of architectural barriers that restrict accessibility for elderly and handicapped persons in
support of public facilities/infrastructure, which includes buildings used predominantly for the general
conduct of government
=  Employment Training
=  Economic Development (ED)
= Technical Assistance
= General CDBG Administration expenses

Ineligible Activities
Any activity that is not authorized by the HCDA Section 105(a) is ineligible to be assisted with CDBG funds.
Common ineligible activities include, but are not limited to, the following:

= Payment of salaries for public employees (not related to the CDBG program)

= QOperating/Maintenance expenses

= Public improvement repairs

= Construction equipment

=  Motor vehicles (including ambulances)

= Filling of potholes in streets

= Reconstruction of City Hall or County Courthouses
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= General government operating expenses

= Political expenses

= Capitalizing CDBG funds for City Hall construction

= General government expenses

=  Mowing recreation areas

= Repairing cracks in sidewalks

= Purchase of furniture

= New housing construction

= Construction or rehabilitation of buildings for the general conduct of government (except for special

cases)

Subrecipients should work with a DED Program Representative in order to determine which activities are
appropriate for CDBG funding for any given project.

Special Policies for Activities
1. Facilities containing both Eligible and Ineligible Uses:
A public facility otherwise eligible for assistance under the CDBG program may be provided with CDBG funds
even if it is part of a multiple use building containing ineligible uses, if:
a) The facility which is otherwise eligible and proposed for assistance will occupy a designated and
discrete area within the larger facility; and
b) The subrecipients can determine the costs attributable to the facility proposed for assistance as
separate and distinct from the overall costs of the multiple-use building and/or facility. Allowable
costs are limited to those attributable to the eligible portion of the building or facility.
2. Fees for Use of Facilities:
Reasonable fees may be charged for the use of the facilities assisted with CDBG funds, but charges, such as
excessive membership fees, which will have the effect of precluding LMI persons from using the facilities,
are not permitted.
3. Special Assessments:
The term special assessment means the recovery of the capital costs of a public improvement, such as
streets, water, or sewer lines, curbs, and gutters, through a fee or charge levied or filed as a lien against a
parcel of real estate as direct result of benefit derived from the installation of a public improvement, or a
one-time charge made as a condition of access to a public improvement. This term does not relate to taxes
on property or the establishment of the value of real estate for the purpose of levying real estate, property,
or ad valorem taxes, and does not include periodic charges based on the use of a public improvement, such
as water or sewer user charges, even if such charges include the recovery of all or some portion of the capital
costs of the public improvement.
Where CDBG funds are used to pay all or part of the cost of a public improvement, special assessments may
be used to recover capital costs as follows:
a) Special assessments to recover the CDBG funds may be made only against properties not owned and
occupied by LMI persons (such assessments are program income), or
b) Special assessments to recover the non-CDBG portion may be made provided that CDBG funds are
used to pay the special assessment on behalf of all properties owned and occupied by LMI persons;
except that CDBG funds need not be used to pay the special assessments on behalf of properties
owned and occupied by moderate income persons if the subrecipients certifies that it does not have
sufficient CDBG funds to pay the assessments on behalf of all of the LMI owner-occupant persons
(funds collected through such special assessments are not program income).
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4. Target Area Definition:
A target area is contiguous and substantial. Generally, substantial means a concentration of 100 or more
families and primarily residential in character. A contiguous target area is generally delineated along block
lines and by natural/man-made boundaries, such as streets, highways, railroads, and streams. Alleys and lot
lines do not delineate target area boundaries exclusively. The entire community is considered the target
area if there are less than 100 families. All target areas will be reviewed for direct effects of the assisted
activity to LMI persons and other persons inside or outside the target area as well.

The target area for a county is contiguous and substantial area of concentrated families or the entire
unincorporated area. County applications exclude the incorporated areas, unless the county is a lead
applicant in a joint application submitted in conformance with Section 1.03(3).

Target area must be appropriately designed to coincide with the project service area. Separate activities
may suggest different target areas or a combined target area to be most effective.

OTHER RESOURCES

Below is a list of other resources to assist you regarding CDBG National Objectives
= Guide to National Objectives and Eligible Activities for State CDBG Program

o Guide to National Objectives and Eligible Activities for State CDBG Programs - HUD Exchange

= CDBG Eligible Activities Matrix Code/National Objective/Accomplishment Codes

o HUD Definitions: https://files.hudexchange.info/resources/documents/Matrix-Code-Definitions.pdf

o HUD: https://files.hudexchange.info/resources/documents/Matrix-Code-National-Objective-

Accomplishment-Type-Combinations-Table.pdf

= Basically CDBG for States

o https://www.hudexchange.info/resource/269/basically-cdbg-for-states/

= Nebraska CDBG Administration Manual, Appendix Section 1 — Compliance with CDBG National Objective, LMA,
Including Income Surveys

= HUD CDBG Income Survey Toolkit

O https://www.hudexchange.info/programs/cdbg/cdbg-income-survey-toolkit/
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PROJECT ELIGIBILITY & FUNDABILITY FREQUENTLY ASKED QUESTIONS

What can we do if our community is not 51% or more LMI?
To meet the LMI national objective subcategory of LMA, your service area must be 51% or greater LMI.
Current census or income survey data must show the service area to be 51% or greater LMI. As with applying
to the CDBG program, you may complete an income survey if you believe the census data is inaccurate.
Income surveys can be costly, time consuming, and may not result in the desired outcome.

For more information about income survey methodology and recordkeeping requirements, see the CDBG
Manual, Appendix Section 1.

How does our 504 Transition Plan help?
Your 504 Transition Plan describes what the city will plan to do to address ongoing ADA improvements. This
plan may offer a map for Public Works (e.g., public infrastructure and facility) needs in your community. This
plan should be updated every three years.

How do we re-purpose orapproach a Public Works project?
Most re-purposing projects would be categorized as Public Works. For project activity ideas, review the
current CDBG Public Works Application Guidelines. Carefully consider the same Guidelines -- Section 3.02,
3.03 and 3.04 — Special Policies and Eligible and Ineligible Activities. For an overview of eligible and ineligible
activities, refer to CDBG Manual Chapter 3 — National Objectives and Fundability. You are restricted to the
LMI National Objective only, i.e., the activity must benefit LMI persons.

What National Objective do we use fora Public Works project?
Use the LMC or LMA national objective depending upon your community’s LMI percentage and project activities.

How does LMC meet the National Objective?
LMC (Limited Clientele) are specifically defined groups (e.g., elderly or disabled) that are presumed low- and
moderate-income persons. Activities meeting LMC must benefit those identified persons, not the general
public.

How is LMC used as a National Objective for Senior or Day-Care Centers?
Most public facilities and Privately-Owned Utilities improvements are intended to benefit all of the
residents of an area. Highly specialized facilities, such as senior centers and day-care centers, are
an exception. LMCis allowed when the improvement will be used for an activity designed to
benefit a particular group of persons at least 51% of whom are LMI persons. To document the
LMC national objective, follow these guidelines:

e Require information on family size and income so that it is evident that at least 51% of the
clientele are persons whose family income does not exceed the LMI limit.

e Include intake applications from families on income and family size (comparable to
qualifying a person under LMJ) to determine LMI status, or applicant family demonstrates
receiving benefits from a federal/ state program which requires meeting a similar or more
restrictive LMI test.
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Do safety improvements such as fire systems (sprinkler, alarm, etc.) qualify as an eligible activity for

LMC?
No, these types of activities can only be done under the slum/blight national objectives. The beneficiaries of such
safety systems (in publicly owned buildings) are all citizens and does not benefit solely LMC persons. Slum/blight
is not allowed for RLF projects.

How is LMC used as a National Objective in a Public Works project?
If any part of the project involves ADA accessibility (e.g., removing barriers, etc.), thenthe improvements for
that part of the project could be LMC. Be sure to itemize the project budget and the related actual invoices
for this (ADA) portion of the overall project. A community that is not LMA may re-purpose these funds for
ADA improvements to meet the LMI National Objective on the subcategory of LMC.

In addition to removal of architectural barriers, there are other activities that may meet LMC. For
more discussion, refer to the CDBG Application Guidelines.

What kinds of ADA improvements are allowable?
Consider projects that provide public safety and ADA improvements, such as:

e Replacing brick sidewalks or addition of sidewalks where none exist.
e Replacement of “coal chute” (hollowed) sidewalks.

e Addition of ADA park or playground equipment.

e Install ADA access to public park or other public facility.

e Reconstruct public park restroom facilities for ADA compliance, including replacement
of an existing non-ADA accessible bathroom with an ADA-accessible bathroom.

e |Install sidewalk crossing cuts for pedestrians that are barriers for the elderly.

e Improvements to government buildings for removal of architectural barriers and
materials that restrict access and used by the elderly and adults disabled (LMC). This may
include restrooms, drinking fountains, parking, exterior walks, ramps, counter heights,
stair rails, lighting, automatic doors, seating, benches, and other improvements or
enhancements meeting American with Disabilities Act (ADA).

e Removal of the architectural barriersand material that restrict ADA access:

o There must be an existing facility or infrastructure (for barrier removal) to meet a
LMC national objective. Generally, LMC is met by improvements or reconstruction
to an existing structure.

o LMA projects may include new construction.

Do sidewalks and ADA improvements need to be in census blocks with at least 51% LMI?
Not if the community-wide census data meets the LMA threshold. If that is not the case, there are some
restrictions and considerations. Where benefit can be adequately demonstrated, LMC projects can be
carried out in communities that have census tract(s) or block group(s) that are 51% or more. However, you
must be able to meet “the smell test”:

o Where the improvements benefit the entire community, you cannot assign benefit to
block groups meeting the 51% threshold.
e You must be able to demonstrate and document that the improvements are for LMC.
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For example, installing ADA-accessible parking at a public park is likely eligible under
LMC. In contrast, costs associated with paving the rest of the parking lot is a benefit
to all in the community and not predominately those with a disability.

e A census tract or block group can be used to justify improvements targeted to that area
(e.g., paving a residential street in an area that is LMI), but not necessarily a street that is
proximal or auxiliary to that LMI area (e.g., arterial or main road used by all residents).

e There must be clear correlation betweenthe census tract or block group benefitting
and the project activities.

Is there a size limit on the sidewalks we build? Can they be 10 feet wide?
There are no DED-imposed limits on sidewalk design. You must follow your engineering plans.

What are some examples of activities not allowed?
Funds generated from CDBG-funded activities are subject to CDBG regulations. Ineligible are:
e Repairor “maintenance” type activities (e.g., filling potholes, mowing weeds, etc.).
e Expenses associated with “repairing, operating, or maintaining public facilities,
improvements, and services”.
e Activities meeting non-LMI purposes, including those that may otherwise meet the
Urgent Need and Slum and Blight National Objectives. Only activities meeting LMI are
allowable.
e Examples of ineligible projects include, but are not limited to:
o Swimming pool improvements, including re-painting, new covers for drain and jets or
new lights
o BallField improvements including new updated lighting (e.g., a complete
overhaul, poles, fixtures, wiring)
Grandstands repaired and covered
Shelter House with sidewalks and electric outlets, lights and a camera/security system
Portable ice skating rink (e.g., a portable electric system with mats that you plug in
to keep the ice froze)
RV Park with sewer hookups, electrical and water hookups, and a lift station

Park improvements involving Construction, improvements, or replacement
of anon-ADA accessible bathroom with a non-ADA accessible bathroom.

What are jurisdictional issues with using CDBG funds and waivers from DED?
CDBG funds are restricted to benefitting persons primarily within the jurisdictional control of the local
government on the account, i.e., if the city is the account owner, then city’s residents must be the
beneficiaries of funds. A complete discussion of jurisdictional limits can be found in the CDBG Economic
Development Application Guidelines. If the local government provides a compelling basis for waiving the
jurisdictional requirement, DED may issue a waiver when this restriction may block an otherwise reasonable
and responsible proposal.

Examples of jurisdictional issues:
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e Assisting a business located just outside of town (that falls in the County’s jurisdiction)
but primarily benefits citizens of the town, or
e A County assisting a business or housing project within the jurisdictional boundary of a town.

Are county-wide Housing programs permitted if the county holds program income?
A jurisdictional waiver may be requested from DED to use county programincome in individual communities
within that county. However, each community within the county must be contacted and made aware of the
program. The county must collect Memorandums of Understanding from each community to ensure the
program is being marketed and administered fairly and indiscriminately throughout the county, benefiting
no one community at the peril of another.

Can a community re-purpose their CDBG program income for housing activities other than owner-

occupied rehabilitation (OOR)?
In general, no. If the community has in place an existing purchase, rehab, resell (PRR) program and can
demonstrate it is in compliance with all CDBG rules and regulations, DED may allow re-purposing for this
purpose. Bearing in mind the timeline for re-purposing, a community must demonstrate need for and
capacity to operate the program, develop program guidelines, and assess if the program will avoid becoming
an idle account in the future. When evaluating capacity to operate the program, the local government must
assess their current available housing stock. As with all programs, close consultation with DED is required.

Wherecan|learn more about the national objective and what is an eligible activity?
Refer to the CDBG Manual and HUD’s Guide to National Objectives and Eligible Activities for
State CDBG Programs, https://www.hudexchange.info/resource/2179/guide-national-
objectives-eligible-activities-state- cdbg-programs/.
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Chapter 4 - Record of Changes

Date Description of Change Section

2023 DED Rehab standards are archived on the website, see Special
Conditions Forms & Templates

CHAPTER 4 —
DEVELOPING PROGRAM GUIDELINES

Successful community, neighborhood, or downtown revitalization initiatives start with a sound redevelopment plan. The
planning process is used to bring stakeholders together, with the specific purpose of assessing and analyzing the socio-
economic dynamics in the targeted area (e.g., community-wide, neighborhood, or downtown), identifying its unique
assets and challenges. The planning process results in a vision for the study area shared by most stakeholders. Once the
vision is clear, it can guide all subsequent decisions about redeveloping the targeted area’s physical infrastructure (i.e.,
housing, commercial buildings, transportation, and other public infrastructure), and coordination and delivery of
community services. Many revitalization activities will be eligible activities under CDBG. Subrecipients should work with a
DED Program Representative to determine which activities are appropriate for CDBG funding for any given project and
under which funding category.

Typically, the redevelopment planning process results in a document or tool, such as a land use plan, that maps types of
appropriate development (e.g., residential, commercial, industrial, open space, etc.) for the target area to thrive, and also
where and when that development will occur. This document or tool is then used for developing effective program
guidelines, directly or indirectly.

In residential neighborhoods, subrecipients may use CDBG to carry out a new or existing Housing Program. There may be
some restrictions on the eligible activities, consult CDBG Application Guidelines for additional information and/or
procedures.

CDBG resources can also be used in downtown areas to carry out a new or existing Commercial Rehabilitation Program,
including facade improvements, restoration, signage, etc. With very limited exceptions, eligible activities are limited to
exterior improvements.

When implementing a Housing or Commercial Rehabilitation Program, it is necessary to develop and maintain Program
Guidelines to ensure activities are carried out in accordance with the goals and objectives identified by subrecipient and
its stakeholders. In general, the Program should further the initiatives derived from the planning process and be
incorporated in the redevelopment plan. For neighborhoods, this might be in the form of a supplement to or of the
comprehensive plan itself. Eligible downtown business districts must have a discernable downtown revitalization plan;
best practices involve a separate planning document from the comprehensive plan, as the study area is unique.

DEVELOPING PROGRAM GUIDELINES

Program Guidelines should reflect the vision for the community as developed through formal and informal planning
processes. Successful projects derive from and implementation undertaken through a redevelopment/revitalization plan.
Listed below are requirements of program guidelines by program type, DED may also encourage best practices not
specifically included.
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Functionally a “rule book”, program guidelines describe how the program is implemented at the local-level and include
provisions to ensure compliance with state and federal requirements.

Subrecipients provide a copy of the Program Guidelines to DED for review. Prior to approval by DED, the subrecipient or
its agent must address any deficiencies in this review per the CDBG Application Guidelines or other guidance as provided
by DED. Consult the Application Guidelines to determine timing of submission and review process. Best practices involve
submission of a sample Application form for use by a local business or individual for consideration under the Program.
(NOTE: This is a requirement for programs involving commercial rehabilitation activities.)

SECTION 106 COMPLIANCE

Projects involving program guidelines often trigger the threshold for action related to National Historic Preservation Act
of 1966 (16 USC 470 et seq.) and 36 CFR Part 800 “Protection of Historic Properties”. For additional information contact
the Nebraska State Historical Society (also known as SHPO) or see https://history.nebraska.gov/historic-preservation. In
addition, the Chief Elected Official (CEO) should consult the Tribal Historical Preservation Officer (THPO). For more
information about Section 106 compliance, see Chapter 6.

APPROVAL OF PROGRAM GUIDELINES

Following DED approval, Program Guidelines must be reviewed and approved via established local internal controls;
typically, this involves adoption of a resolution by the City Council or Village Board. Submitted to DED is a copy of such
adopted resolution, associated meeting minutes, and/or other relevant materials. Consult the CDBG Application
Guidelines to determine timing of submission and review process.

IMPLEMENTATION OF PROGRAM GUIDELINES

In consideration of accountability and transparency, subrecipients follow the program set forth in their program
guidelines. Where changes are necessary, subrecipients must follow the amendment process. Such process is a required
component of any approved program guidelines.

Prior to closeout and throughout the life of the grant, DED monitors subrecipients for compliance and performance. This
process includes a review of the Program Guidelines and any “client files” resulting from the implementation of the
program. A program implemented in variation of the approved program guidelines (as amended) may result in a finding.
For more information about monitoring, see Chapter 14.

COMMERCIAL REHABILITATION PROGRAM GUIDELINES

This section includes required components of a subrecipient’s proposed Commercial Rehabilitation Program Guidelines
(e.g., facade improvement programs) and, if applicable, Program Income Reuse Plan. DED encourages submission of these
materials to DED at the time of application for CDBG resources. If not submitted at that time, these materials are a required
special condition for release of funds, if awarded.

Where applicable to the proposed program, clearly identify the Program Income Reuse Plan and include it after the last
page of the Program Guidelines. Program Guidelines must include a table of contents and the following:
1. Statement of Purpose of the Program
2. Clearly defined Application process addressing at a minimum:
a. Applicant eligibility
i. Geographic boundaries where the properties must be located
ii. Historical standards, where applicable
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b. Eligible Activities
i. Prioritized activities (optional)
ii. Selection priority ranking system, if applicable, cannot contain discriminatory criteria
iii. Use of established Design Guidelines or Design Standards (where applicable) NOTE: where
municipality has established design guidelines, provision for compliance with those standards set
forth
iv. Include list of ineligible activities, where appropriate
c. Formal notification of selection and non-selection policy
d. Application review process
i. Review committee identified
ii. Flowchart/timeline for review/approval by the identified committee
iii. ldentification of Application Cycle, including deadlines. All projects must be complete prior to the
CDBG subrecipient agreement end date.
NOTE: if application deadline dates are not explicitly listed, identify how this information is
disseminated locally and maintain records thereof.
iv. Required documentation/materials submitted by Applicant (BEST PRACTICE: include and require
completion of an “Application Checklist”.)
1. Property ownership documentation
2. Federal compliance items, including submission of appropriate SAM verification, DBRA,
etc. (For more information about procurement, see Chapter 7. For construction and labor
standards, see Chapter 9)
3. US Citizen Attestation Form, where appropriate
4. Sketches, drawings, photographs, plans, etc.
v. ldentification of ERR Tier Il process and completion, including provision for
1. Site inspection by subrecipient or its agents
2. Compliance with SHPO/THPO and other provisions where identified in the ERR
e. Copy of Application Form and, where available, any associated “Application Checklist”.
f. Grant/Loan/Assistance Details, including matching requirements and maximum amounts.
g. Types and terms of funding/financial assistance provided
i. Financial management
ii. Amounts of assistance allowed, including CDBG funds and other sources
iii. Loan, deferred conditional grant, etc.
iv. Line of credit, where appropriate
h. Conflict of Interest clause
i. Grievance/Complaint procedures
3. Implementation of Program
a. Use of Pre-Qualified Contractor list (optional)
b. Procurement processes based on local standards, including provision for receipt of at least two bids for
cost reasonableness
¢. Construction processes
i. Permits
ii. Agreements and Contracting, including provision for appropriate SAM verification (For more
information about procurement, see Chapter 7. For construction and labor standards, see Chapter
9)
iii. Notice to Proceed
iv. Davis Bacon requirements
d. Federal compliance items.
e. Provision to maintain before/after construction photographs
f. Property maintenance provisions and recapture clause
4. Process for amending Program Guidelines, including DED approval of amendments
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5. Program Income Reuse Plan, if applicable

COMMERCIAL REHABILITATION: ELIGIBLE ACTIVITIES

Eligible activities under commercial rehabilitation are limited and subject to HUD requirements, including meeting of a
national objective. Activities must meet a national objective and not all activities can meet the primary LMI national
objective, including commercial rehabilitation with very limited exception where the benefit is distinctly on a limited
clientele basis (LMC). The focus of activities under the Prevention/Elimination of Slums and Blight (SB) National Objective
is a change in the physical environment of a deteriorating area. This contrasts with the LMI benefit national objective
where the goal is to ensure that funded activities benefit LMI persons.

Facade improvements and commercial rehabilitation generally, principally serve the commercial development, benefiting
property owners and alleviating conditions contributing to a slum and blight designation. Because improvements are
generally limited to the exterior, a preponderance of commercial rehabilitation programs are facade improvement
programs. This includes restoration, renovation, replacement, and reconstruction, all of which may include signage,
awnings, windows, windows, structural improvements, and painting.

Painting is eligible for exterior facade improvements in combination with window replacement or facade restoration for
bricks, stucco, and exterior surfaces for historic preservation that constrains deterioration of the exterior facade. Short of
this standard, painting for the purpose to change colors (interior or exterior) is not considered restoration and is ineligible
as it is considered maintenance. Other eligible painting that may be considered restoration:
e Painting of permanent signage (fixed to a structure) for restoration and historic preservation
e Restoration and improvements for public safety and related to the structural integrity may include paint as a last
or near last step in a restoration process.

Without qualifying as restoration and/or combined with other activities that contribute to
restoration/rehabilitation/preservation, painting is treated as maintenance.

Under HUD regulations?, where the beneficiary is a for-profit organization, rehabilitation is limited to exterior
improvements. Interior improvements (e.g., electrical, plumbing, HVAC, etc.) are ineligible unless the activities address
the correction of municipal code violations (i.e., public safety). Where improvements address a code violation,
subrecipient must maintain documentation of the citation. See annual application guidelines for other ineligible activities.

HOUSING PROGRAM GUIDELINES & PROGRAM INCOME REUSE

For housing activities, the application process requires submission of Program Guidelines and Program Income Reuse Plan
to DED. Program Guidelines must include a table of contents and clearly identify the Program Income Reuse Plan, which
appears on the final page of the Program Guidelines.

Proposed Housing Program Guidelines (e.g., programs involving Owner-occupied Rehabilitation and, as allowed on a case-
by-case basis by DED, Purchase/Rehabilitation/Resale) and Program Income Reuse Plan must contain the following
information.
1. Statement of Purpose of the Program
2. Clearly defined Application process addressing at a minimum:
a. Applicant Eligibility

124 CFR 570.202
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i. Conflict of Interest clause

ii. Income eligibility; persons assisted with CDBG funds must have incomes at or below 80% AMI. To
calculate Anticipated Gross Annual Income, see 24 CFR 5.609 income determination.

iii. Application review process

iv. Priority Ranking System, if applicable, for selection that does not contain discriminatory criteria

v. Formal notification of selection and non-selection policy

b. Property Eligibility

i. Geographic boundaries where the properties must be located

ii. Historical standards, where applicable

iii. ldentify methodology used to determine a property’s economic feasibility for investment of
federal and/or state resources.

c. Eligible Activities

i. Prioritized activities (optional)

ii. Use of established Design Guidelines

iii. Include list of ineligible activities, where appropriate

d. Types and terms of funding/financial assistance provided

i. Amounts of assistance allowed, including CDBG funds and other sources (include minimum and
maximum amount)

ii. Loan, deferred conditional grant, etc.

iii. Methods of ensuring affordability period and principle residence that include 1) program-wide
recapture or resale provisions, and 2) legal instruments to be used. Deed restrictions or other
enforcement mechanisms must reflect this occupancy requirement

iv. Method to ensure the first beneficiary and subsequent beneficiary (unless recapture provisions
are used) must occupy property purchased by a new homebuyer as a principle residence for at
least 5 years from the date that CDBG funds are invested in the property. Regardless if resale or
recapture provisions are utilized, the Affordability Period for the project must be a minimum of
5 years

v. If recapture provisions are utilized for the Project, and program income is received, then the
amount recaptured cannot exceed the net proceeds. Net proceeds are the sales price minus
superior loan repayment (other than CDBG funds) and any closing costs

3. Implementation of Program

a. Relocation policy for voluntary and involuntary acquisitions as per 49.CFR 24.101. Policy must include the
statement, “In cases where either voluntary or involuntary acquisition is anticipated, DED will be
contacted prior to any action.”

b. Use of Pre-Qualified Contractor list, where appropriate
Procurement processes based on local standards

d. Policy for compliance with HUD’s lead-based paint (LBP) regulations. Must include the statement, “It is
the intent of the Housing Program to eliminate lead hazards and achieve lead clearance in affected homes
in a manner consistent with the 2012 HUD Lead Paint Guidelines?, to repair, restore, or remodel the
home.”

e. Radon mitigation policy informing homeowners of radon risks and making them aware of level of exposure
in their home. At a minimum, a test kit shall be provided to the homeowner. Additional items may
include:

i. Testing conducted for homeowner

2 The HUD Guidelines for the Evaluation and Control of Lead-based Paint in Housing | HUD.gov / U.S. Department of Housing and
Urban Development (HUD)
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ii. Requiring mitigation (installation of a radon system)? if levels are found high
iii. Mandatory education for the homeowner (informed consent to avoid mitigation, etc.)
iv. Discussion with builders and program administrators about transitioning to a more proactive
engagement of radon issues
v. Collaboration with agencies such as Nebraska Department of Health and Human Services
(http://dhhs.ne.gov/Pages/Radon.aspx)
f.  Policy to ensure all units assisted will meet DED Rehab Standards, for minimum standards for single-family
and multi-family rehabilitation, where applicable. See also “DED Rehab Standards” available on DED’s

website.
g. Owner-occupied rehabilitation and Purchase/rehabilitation/resale programs must include rehabilitation
procedures, including LBP procedures, in the guidelines
i. Agreements and Contracting, including appropriate SAM verification (For more information about
procurement, see Chapter 7. For construction and labor standards, see Chapter 9.)
ii. Notice to Proceed
iii. Davis Bacon requirements, if applicable
h. Federal compliance items
i. Property maintenance provisions, recapture clause

4. Policy to ensure compliance with the Fair Housing Act, including a narrative with specific reference to all areas of
the Fair Housing Act applicable to the project

5. Affirmative marketing procedures including, but not limited to, marketing to local or regional residents & tenants
of public housing and manufactured housing, other families assisted by public housing agencies, and households
identified to be potentially eligible but least likely to apply.

6. Policy for collecting photographs of the project, including before, after, indoor, outdoor, and grounds photos. The
policy must include a method for obtaining a voluntary release and authorization for publication of these photos
from the owner or beneficiary.

7. Grievance Procedures

8. Process for amending Program Guidelines, including DED approval of amendments

9. Program Income Reuse Plan, if applicable and allowable. See also Special Policies and Requirements for Housing
Program Income in next section.

SPECIAL POLICIES AND REQUIREMENTS FOR HOUSING PROGRAM INCOME

The subrecipient may retain program income from the project and utilize the funds for other CDBG-eligible activities, if
the following items are met:
a. The subrecipient wishes to retain program income funds and reuse those funds for additional housing related
activities.
b. The subrecipient creates a Program Income Reuse Plan that clearly notes:
1) Whether the Program Income Account is either a Reuse Account or Revolving Loan Fund (RLF). See definitions
in Chapter 8 — Program Income.
2) The subrecipient will use program income directly generated from the use of CDBG funds to further affordable
housing programs eligible under CDBG.
3) Program Income funds are those funds returned to the subrecipient during the Affordability Period when the
property is sold, is no longer the initial homeowner’s principal residence, or loan repayments made from the
beneficiary back to the subrecipient.

3 January 2024: HUD Publishes Departmental Policy for Addressing Radon in the Environmental Review Process - HUD Exchange
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8)

Program Income funds must be utilized for the current Project if the current Project has not been completed.
This program income received must be applied to the current Project prior to requesting additional CDBG
funds.

The subrecipient understands that if program income is utilized for another housing related activity, other
than for the same activity from the Project that generated the program income, then the subrecipient will be
responsible for developing and utilizing new Program Guidelines for the new eligible activity.

Certain administrative costs, including those associated with general administrative and housing
management, taken from the housing program income account cannot exceed 10% of the program income
receipted during a semi-annual reporting period, of that amount:

i. General Administration cannot exceed 5%.

ii. Housing Management cannot exceed 5%.

Additional requirements for special circumstances, where applicable:

i. If resale provisions are utilized for the Project, and program income is received, then the subsequent
purchasers of each unit will be eligible homebuyers and the original homebuyer will receive a fair
return on investment.

ii. If recapture provisions are utilized for the Project and program income is received, then the amount
recaptured cannot exceed the net proceeds. Net proceeds are the sales price minus superior loan
repayment (other than CDBG funds) and any closing costs.

All program income will be returned to DED for reuse unless DED offers the option to the subrecipient to
retain the program income or DED approves the subrecipient’s Program Income Reuse Plan prior to receiving
Release of Funds.

OTHER RESOURCES

Provided below is a non-exhaustive listing of further reading related to the information provided within this chapter. CDBG
Manual chapters specifically referenced in the above sections include:

Chapter 2 — Administrative Overview

Chapter 6 — Environmental Review

Chapter 7 — Procurement

Chapter 8 — Program Income

Chapter 9 — Construction and Labor Standards

Chapter 14 — Monitoring

For additional information, materials, and other resources to assist you in developing program guidelines, reference the
following items:

CDBG Policy Memo 16-01 (Revised): Recapture of Net Proceeds from Sale of Homebuyer and Homeowner Projects
DED Rehab Standards (effective April 2018)*

4 As Owner Occupied Rehab (ORR) is no longer a grant opportunity, rehab standards are being phased out.
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Chapter 5 - Record of Changes

Description of Change Section

10/1/2024 NAA: 2 CFR Part 200 Subpart F. Local governments and nonprofits that | Page 12

expend $1,000,000 (previously $750,000) or more annually must

conduct a single audit? of federal and local funds. Also, see Chapter 15

Audit

2024 FFATA and Agreement are sent to Subrecipient simultaneously per CDBG Agreement

DED policy change
2024 Build American, Buy America (BABA) added

CHAPTER 5 —CDBG AGREEMENT

The CDBG Agreement is a contractual agreement between the Nebraska Department of Economic Development (DED)
and the local unit of government (subrecipient). The CDBG Agreement contains a project description, time of performance,
sources and uses of funds, conditions governing the use of CDBG funds and the special conditions for release of funds.

This section of the CDBG Manual provides guidance on the steps that must be fulfilled before a funded project is
implemented and an overview of the requirements a subrecipient has as a result of signing a CDBG Agreement.

Caution:
=  Prior to seeking any professional services or contractors, a subrecipient must understand and follow procurement
processes required of CDBG funded projects. See Chapter 7 — Procurement.
=  Prior to contracting for non-general administrative services, a subrecipient must receive a Notice of Release of
Funds/Environmental Clearance from DED.

NoTICE OF APPROVAL (NOA)

Every successful application for funding (i.e., awarded project) receives a Notice of Approval (NOA)? letter. The NOA
specifies the award® amount, project description, national objective, and beneficiaries.

The NOA cautions the successful applicant (subrecipient) about incurring costs. Non-administrative costs incurred prior to
receiving a Notice of Release of Funds (ROF)/Environmental Clearance cannot be reimbursed with CDBG funds unless a
special pre-agreement is executed. A limited number of costs may be incurred prior to receiving a ROF/Environmental
Clearance. Only costs associated with the general administration of a grant are allowable such as contracting for
administrative services or hiring staff to administer the grant. Administrative costs include the related costs necessary for
completing the Special Conditions requirements of the CDBG Agreement which includes the environmental review.
Agreements for general administration services must be executed after the NOA date. All expenses incurred prior to the
NOA cannot be reimbursed by CDBG funds or be considered as match.

The NOA also provides the subrecipient with their Program Representative’s contact information. This DED staff person is
the principal contact for all matters concerning the grant.

The subrecipient is required to designate an employee of the local governmental entity to be the primary contact regarding
the grant. The subrecipient is required to identify the designated CDBG Certified Administrator.

! The auditor selection must follow the procurement procedures in 2 CFR 200.

2 At time of NOA, Environmental Clearance may also be issued depending on the nature of the project.

3 The amount of the award may be different than the requested amount in the application.
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CDBG AGREEMENT

The CDBG Agreement contains a project description, time of performance, sources and uses of funds, conditions governing
the use of CDBG funds and the special conditions for release of funds. In most cases, the special conditions of the
agreement must be satisfied within three (3) months and the project completed within twenty-four (24) to thirty (30)
months of NOA, or as otherwise identified by DED.

Each subrecipient is responsible for adhering to all the terms of their CDBG Agreement. A substantial number of
regulations, acts, and statutes apply to the grant.

Agreement Acceptance Process

Concurrently or following issuance of the NOA, the subrecipient reviews the CDBG Agreement for execution. The
subrecipient, prior to execution, reviews the terms and conditions of the CDBG agreement. The subrecipient should
contact the Program Manager with concerns or questions.

The Chief Elected Official® is the individual recognized by DED authorized to sign and execute CDBG agreement documents
and official correspondence. This applies to any agreement amendments involving changes in terms, conditions, and
amounts.

The subrecipient has 30 days to review and return the executed CDBG Agreement & FFATA (Federal Funding
Accountability and Transparency Act) form to DED. DED uses the software system DocuSign for the execution of the
FFATA and the agreement?®.

Upon receipt, DED will return the executed agreement for recordkeeping. An agreement includes signatures from the
subrecipient and DED.

Federal Funding Accountability and Transparency Act (FFATA): The subrecipient must also comply with provisions of the
FFATA, which includes requirements on executive compensation, and 2 CFR part 170 Reporting Subaward and Executive
Compensation Information. For more information, visit the CDBG website.

SPECIAL CONDITIONS FOR RELEASE OF FUNDS

CDBG Agreements include special conditions for release of funds; these are requirements the subrecipient meets prior to
the availability of grant funds for the approved project. As described in the NOA, project activity (i.e., non-administrative)
costs cannot be obligated or incurred prior to DED issuing a written Notice of Release of Funds/Environmental Review to
the subrecipient.

Subrecipients are advised to carefully review the CDBG Agreement before implementing the funded project. The
agreement includes a section titled “Special Conditions for Release of Funds.” The Special Conditions must be satisfied by
the identified date®. DED reserves the right to cancel the agreement if these special conditions are not met.

4 At the time of application, the subrecipient passed a resolution authorizing (CDBG Application - Exhibit B) the Chief Elected
Official to sign agreements with the Nebraska Department of Economic Development. This allows the subrecipient to sign the CDBG
Agreement at any point in time.

5 DocuSign was incorporated into the procedures in November 2021.

® Subrecipients initially are provided three months from the NOA to complete the special conditions. Additional time may be
provided on a case-by-case basis.
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Special Conditions

The items listed below represent special conditions for release of funds; however, all CDBG Agreements are tailored to
the unique circumstances of a specific project. The subrecipient must satisfy Special Conditions prior to DED issuing the
Notice of Release of Funds. Special Conditions are submitted to DED within the grant management system, AmpliFund.
Forms and samples to assist in completing special condition requirements are available on DED’s website.

Subrecipient Information Sheet”: This form is located DED’s grant management system, AmpliFund. It identifies the Chief
Elected Official, the Local Contact, the Fair Housing Representative, Limited English Proficiency (LEP) Representative, the
504 Representative (if applicable), and the CDBG Certified Administrator. When a representative change occurs, a new
form must be uploaded.

Environmental Review: Documentation is required evidencing the subrecipient’s completion of its responsibilities for
environmental review, decision-making pertaining to the project, its compliance with the National Environmental Policy
Act of 1969 (NEPA as amended), and other provisions of Federal law as specified in 24 C.F.R. Part 58, which furthers the
purposes of NEPA. Refer to Chapter 6: Environmental Review.

Authorization to Request Funds: The form is available on DED’s website. This form must be on the subrecipient’s
letterhead that identifies the subrecipient’s representatives® authorized to request funds from DED. When a
representative change occurs, a new form must be submitted.

Financial Management: The subrecipient must evaluate their current financial system to ensure that it meets all
requirements identified in 2 C.F.R. 200 for administering federal funding. This form is available on DED’s website.

Procurement Standards and Code of Conduct: Documentation is required evidencing adoption of Procurement Standards
and Code of Conduct equivalent to those established in 2 C.F.R. Part 200.300-345 and 24 C.F.R. Part 570.

Excessive Force Certification: Documentation is required that verifies the subrecipient has adopted a policy to prohibit the
use of excessive force by law enforcement agencies against any individual engaged in nonviolent civil rights
demonstrations. The form is available on DED’s website. To be accepted, the form must be on the subrecipient’s
letterhead or notarized.

Fair Housing: Documentation is required that the subrecipient has specifically provided a description of the actions it will
take during the course of the grant to fulfill the requirements to affirmatively further fair housing. Itis advisable to choose
an activity not in previously undertaken in the community but rather to choose an activity that builds upon previous fair
housing actions. See page 7 for suggestions.

Language Assistance Plan (Project Specific): Documentation is required by DED evidencing the subrecipient’s completion
of its responsibilities regarding Limited English Proficiency (LEP) persons, assignment of an LEP Representative, a Four
Factor Analysis, and a description of the actions the subrecipient will take to fulfill the requirements to provide meaningful
access to LEP persons.

CDBG_Certified Administrator: Documentation is required that the subrecipient has selected a CDBG Certified
Administrator. This includes a letter on the subrecipients letterhead9 from the Chief Elected Official identifying the CDBG
Certified Administrator and the procurement method utilized and signed by the Chief Elected Official.

7 Also known as “Grantee Information Sheet”

8 Representatives are the Chief Elected Official and the Clerk. At times the City Administrator may also be identified depending on
the structure of the local unit of government. This form also includes the representatives’ signatures.

9 If the subrecipient does not have letterhead, a notarized document with the same information will be acceptable.
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The CDBG Certified Administrator may be the designated employee responsible for day-to-day administration or a
contracted professional, in either case the Certified Administrator must be recognized by DED as being a Certified
Administrator to oversee the administration of the grant.

FEDERAL AND STATE REQUIREMENTS

In PART V: SPECIAL REQUIREMENTS AND ASSURANCES the subrecipient agrees to comply with: the Administrative
Requirements of the program; those applicable items in the current Consolidated Plan; Title | of the Housing and
Community Development Act of 1974; and 24 CFR Part 570; as well as other laws and regulations, both federal and state,
as they are applicable to the approved project.

The subrecipient must gain understanding of all the requirements for which they are agreeing to comply. The following is
a summary of some of the requirements and not an exhaustive list of the responsibilities of CDBG subrecipients. These
provisions need to be referenced in any agreement the subrecipient executes pertaining to the CDBG Agreement.

Civil Rights and Equal Opportunity Provisions
= Title VI of the Civil Rights Act of 1964
Provides that no person shall be excluded from participation in, denied program benefits of, or subject to
discrimination based on race, color and/or national origin under any program or activity receiving federal financial
assistance.

=  Section 109 of the Housing and Community Development Act of 1974
Provides that no person shall be excluded from participation in (including employment), defined program benefits
of, or subject to discrimination on the basis of race, color, national origin, or sex under any program or activity
funded in whole or in part under Title | (Community Development) of the Act.

=  Age Discrimination Act of 1975
Provides that no person shall be excluded from participation in, denied program benefits of, or subject to
discrimination on the basis of age under any program or activity receiving federal funding assistance.

= Section 504 of the Rehabilitation Act of 1973
Provides that no otherwise qualified individual shall; solely by reason of his or her handicap, be excluded from
participation in (including employment), denied program benefits of, or subjected to discrimination under any
program or activity receiving federal funding assistance.

United States Housing and Urban Development (HUD) regulations require that subrecipients follow specific steps
in complying with Section 504 of the Rehabilitation Act of 1973. See page 14 for additional guidance.

= Americans with Disabilities Act (ADA)
Extends civil rights to those with disabilities in the following areas: employment, public accommodations, state
and local government services, and telecommunications. Discrimination could occur if facilities are designed or
constructed (built for initial occupancy after January 26, 1993) and are not accessible or usable by those with
disabilities. ADA also mandates that structurally based architectural and communications barriers be removed,
provided that the removal be readily achievable, easily accomplished, and capable of being accomplished with
little difficulty or expense.

= Executive Order 11246
Applies to all federally assisted construction agreements and subcontracts. It provides that no person shall be
discriminated against on the basis of race, color, religion, sex, sexual orientation, gender identity, or national origin
in any phase of employment during the performance of a federal or federally assisted construction agreement in
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excess of $10,000. Subrecipients must include the applicable equal opportunity language in the bid specifications
and agreement documents.

= Executive Order 11063, As Amended by Executive Order 12259

Provides that the administration of all federal programs and activities relating to housing and urban development
be carried out in a manner to further housing opportunities throughout the United States. Under this executive
order, if HUD (or in this case, the state) concludes that any person or entity applying for or participating in, or
supervised or regulated under, a program or activity relating to housing and urban development has not complied
with this order or any applicable rule, regulations, or procedures issued or adopted pursuant to this order, they
shall endeavor to remedy such violation by informal means, including conference, conciliation and persuasion. In
the event of failure of such informal means, sanctions may be imposed.

= Title VIll of the Civil Rights Act of 1968, As Amended by the Fair Housing Amendments Act of 1988
This law, seeking fair housing practices throughout the United States, prohibits any person from discriminating in
activities associated with housing, because of race, color, national origin, religion, sex, handicap, or familial status.
The subrecipient must also administer programs and activities relating to housing and urban development in a
manner that affirmatively promotes fair housing and furthers the purposes of Title VIII.

=  Section 3 Compliance in the Provision of Training, Employment and Business Opportunities!®
Section 3 is a provision of the Housing and Urban Development Act of 1968. The purpose of Section 3 is to ensure
that employment and other economic opportunities generated by certain HUD financial assistance shall, to the
greatest extent feasible, and consistent with existing Federal, State, and local laws and regulations, be directed to
low- and very low-income persons, particularly those who are recipients of government assistance for housing,
and to business concerns which provide economic opportunities to low- and very low-income persons.

Build America, Buy America Act (BABA)

Applies to the U.S. Housing and Urban Development’s (HUD) Office of Community Planning and Development (CPD)
programs, which includes the Community Development Block Grant Formula Programs (CDBG). BABA was signed into
law by President Biden on November 15, 2021, as part of the Infrastructure Investment and Jobs Act (IIJA) as Sections
70901- 52 of Pub. L. No. 117-58. BABA applies to all iron, steel, manufactured products, and construction materials,
used in infrastructure projects funded with federal financial assistance, and requires such items to be produced in the
u.s.

The Subrecipient must include this language in subrecipient agreements:
e Build America, Buy America Act (BABA)

The Subrecipient must comply with the requirements of the Build America, Buy America (BABA) Act, 41 USC
8301 note, and all applicable rules and notices, as may be amended, if applicable to the Subrecipient’s
infrastructure project. Pursuant to HUD’s Notice, “Public Interest Phased Implementation Waiver for FY 2022
and 2023 of Build America, Buy America Provisions as Applied to Recipients of HUD Federal Financial Assistance”
(88 FR 17001), any funds obligated by HUD on or after the applicable listed effective dates, are subject to BABA
requirements, unless excepted by a waiver.

Environmental Standards and Provisions
For more information on environmental requirements refer to Chapter 6:
= Title IV of the Lead-Based Paint Poisoning Prevention Act and regulations at 24 C.F.R. Part 35
National Environmental Policy Act of 1969 and regulations at 24 C.F.R. Part 58
Environmental review procedures, including completing a checklist and determining and publishing a Finding of
Significance or of No Significant Impact for a project, are a necessary part of this process. Pursuant to these
provisions, the subrecipient must also submit environmental certifications to DED when requesting funds be

1024 CFR 75 is followed for any CDBG agreement with a period of performance on or after November 30, 2020.
24 CFR 135 is followed for any CDBG agreement with a period of performance prior to November 30, 2020.
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released for the project.

The subrecipient must certify that the proposed project will not significantly impact the environment and that the
subrecipient has complied with environmental regulations and fulfilled its obligations to give public notice of the
funding request, environmental findings and compliance performance.

EPA List of Violating Facilities
The subrecipient will ensure that the facilities under its ownership, lease, or supervision which will be utilized in
the accomplishment of the program are not listed on the U.S. Environmental Protection Agency's (EPA) List of
Violating Facilities.

*  Flood Insurance
The subrecipient will comply with the flood insurance purchase requirement of §102(a) of the Flood Disaster
Protection Act of 1973. §102(a) requires, on and after March 2, 1974, the purchase of flood insurance in
communities where such insurance is available as a condition for the receipt of any federal financial assistance for
construction or acquisition purposes for use in any area that has been identified by the Federal Emergency
Management Agency as an area having special flood hazards.

= Historic Preservation
The subrecipient will, in connection with its performance of environmental assessments under the National
Environmental Policy Act of 1969, comply with Section 106 of the National Historic Preservation Act of 1966 (16
U.S.C. §470), Executive Order 11593, and the Preservation of Archaeological and Historical Data Act of 1966 (16
U.S.C. §469 a-1, et. seq.) by:
o Consulting with the State Historical Preservation Officer (SHPO) to identify properties listed in or eligible
for inclusion in the National Register of Historic Places that are subject to adverse effects (see 36 C.F.R.
Part 800.0) by the proposed activity
o Complying with all requirements established by the state to avoid or mitigate adverse effects upon such
properties.
o Consulting with the Tribal Historical Preservation Officer (THPO) to identify properties with historical
significance to the Tribe.

Labor Standards and Provisions
For more information on labor standards requirements refer to Chapter 9 — Construction & Labor Standards
= Davis-Bacon and Related Acts (DBRA)
o The Copeland Anti-Kickback Act
o Hours and Safety Standards Act
o Fair Labor Standards Act of 1938

AFFIRMATIVELY FURTHERING FAIR HOUSING (AFFH)

All CDBG subrecipients, regardless of the type of CDBG project, must certify that they will affirmatively further fair housing
in the community (Title VIII of the Civil Rights Act of 1968). This requirement dictates some form of action to be taken by
the subrecipient, not just passive compliance with existing laws and ordinances. This requirement is applicable to all CDBG
subrecipients regardless of the activity being implemented.

Fair housing choice is the ability of persons of similar income levels to have available to them a like range of housing
choices regardless of race, color, national origin, religion, sex, familial status, or disability. Local governments, because of
their influence and power, are in the most effective position to promote fair housing. CDBG subrecipients make a
commitment to Affirmatively Further Fair Housing in the community as a recipient of CDBG funds. Although DED has a
specific action requirement, it is important for subrecipients to be aware that this is a commitment to understand every
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individual’s fair housing rights and ensure all local policies and practices do not hinder fair housing and when appropriate
actively further fair housing.

Subrecipients, as a Special Conditions requirement must:
= Local Contact: Identify a local contact as the community Fair Housing representative.

o The Fair Housing Representative is preferably an employee or elected official of the local government that
will actively promote fair housing and ensure potential fair housing violations are reported to the
appropriate agencies.

o DED does not expect, or recommend, that the community Fair Housing representative take on the
responsibility of deciding whether specific complaints are legitimate violations of the Fair Housing Act.

o The Fair Housing representative needs to make individuals aware of the agencies that can assist them
with investigating and resolving a complaint that is potentially a violation of the Act.

= Proposed AFFH Action: Identify a specific action to Affirmatively Further Fair Housing (AFFH).

o This specific action is undertaken during the life of the grant.

o Maintain documentation of the action(s) in the project file. Documentation may include newspaper
articles, meeting and board minutes, agreements and agreements with workshop presenters, sign-in
sheets, websites, and video files.

Standard, minimal AFFH actions that may be undertaken, without additional actions, only by a subrecipient that is a first-
time recipient of CDBG funds and with permission from DED program representative:
= Add the Equal Opportunity Fair Housing logo to official letterhead.
=  Prominently display posters, logo, and informational material on fair housing in the village office and community
meeting places.
=  Pass a Fair Housing Resolution with a commitment to fair housing and measurable action steps to promote fair
housing.

Acceptable Fair Housing Actions for purposes of meeting the Special Conditions requirement that Affirmatively Further
Fair Housing:

= Undertake a review of existing fair housing ordinances, zoning and land use practices for discriminatory policies
and practices. Document the review and make it available to the public. Develop a Fair Housing Plan with
corresponding action steps to address discriminatory policies and practices.

= Take an action step identified in your Fair Housing Plan that has not been previously taken.

= Develop a community Fair Housing webpage which prominently displays When promoting fair housing it is
the community’s commitment to Further Fair Housing on the community | sometimes more effective to refer to
website including links to fair housing enforcement and education | the injustice of “housing
agencies such as the Nebraska Equal Opportunity Commission, the Fair | discrimination” in materials for the
Housing Center of Nebraska-lowa, and HUD. public as most people are familiar

= Enhance the community’s Fair Housing Webpage with additional resource with the concept of discrimination.
and education materials.

=  Print a notice or advertisement that appears in a prominent location of the local newspaper that states that the
subrecipient is an active supporter of fair housing laws. The notice or advertisement must include the contact
information for the community Fair Housing representative.

=  Support and participate in an educational program coordinated with local realtors, home builders, and/or
mortgage lenders designed to provide information on fair housing rights.

= Provide a housing referral and counseling services session with fair housing advocates to assist minorities, women,
and persons with disabilities seeking housing within the subrecipient’s jurisdiction.

= Host an informational fair housing session for local employers to encourage cooperation in efforts to find housing
for their employees and to promote equal housing choices within the community.

= Speak to an elementary school class about the Fair Housing rights of the children and their families.

= Request assistance from the Nebraska Equal Opportunity Commission or other advocacy groups to host a fair
housing informational or technical assistance seminar in your community or region.
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= Sponsor a billboard that informs citizens of their basic fair housing rights and contacts if they feel they have
experienced discrimination.

= |nvite the Nebraska Equal Opportunity Commission (NEOC) or other Fair Housing advocacy organization to have a
discussion with a group of lenders or rental property owners and managers about their fair housing
responsibilities.

= Host a Fair Housing Month (April) event such as a Fair Housing poster contest or Housing information event that
includes Fair Housing advocates.

= Conduct a Fair Housing Seminar and invite the public (retain a list of those attending).

= Send flyers through community utility statements.

= |nspect rental properties.

= QOther actions approved in advance by DED on a per grant basis.

Basic Facts about Individual Rights and Other Components in the Fair Housing Act

What Housing Is Covered?

The Fair Housing Act covers most housing. In some circumstances, the Act exempts owner-occupied buildings with no
more than four units, single-family housing sold or rented without the use of a broker, and housing operated by
organizations and private clubs that limit occupancy to members.

What Is Prohibited?

In the Sale and Rental of Housing:
No one may take any of the following actions based on race, color, national origin, religion, sex, familial status or handicap:
= Refuse to rent or sell housing
= Refuse to negotiate for housing
=  Make housing unavailable
= Deny a dwelling
= Set different terms, conditions or privileges for sale or rental of a dwelling
=  Provide different housing services or facilities
= Falsely deny that housing is available for inspection, sale, or rental
=  For profit, persuade owners to sell or rent (blockbusting) or
= Deny anyone access to or membership in a facility or service (such as a multiple listing service) related to the sale
or rental of housing.

In Mortgage Lending:
No one may take any of the following actions based on race, color, national origin, religion, sex, familial status or handicap
(disability):

=  Refuse to make a mortgage loan

= Refuse to provide information regarding loans

= |mpose different terms or conditions on a loan, such as different interest rates, points, or fees

= Discriminate in appraising property

= Refuse to purchase aloan or

= Set different terms or conditions for purchasing a loan.

In Addition:
It is illegal for anyone to:
= Threaten, coerce, intimidate, or interfere with anyone exercising a fair housing right or assisting others who
exercise that right.
= Advertise or make any statement that indicates a limitation or preference based on race, color, national origin,
religion, sex, familial status, or handicap. This prohibition against discriminatory advertising applies to single-
family and owner-occupied housing that is otherwise exempt from the Fair Housing Act.
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= Threaten, coerce, intimidate, or interfere with anyone exercising a fair housing right or assisting others who
exercise that right.

= Advertise or make any statement that indicates a limitation or preference based on race, color, national origin,
religion, sex, familial status, or handicap. This prohibition against discriminatory advertising applies to single-
family and owner-occupied housing that is otherwise exempt from the Fair Housing Act.

Additional Protection if You Have a Disability

If you (or someone associated with you):
= Have a physical or mental disability (including hearing, mobility and visual impairments, chronic alcoholism,
chronic mental iliness, AIDS, AIDS Related Complex and mental retardation) that substantially limits one or more
major life activities
= Have arecord of such a disability or
= Are regarded as having such a disability

Your landlord may not:
= Refuse to let you make reasonable modifications to your dwelling or common use areas, at your expense, if
necessary for the disabled person to use the housing. (Where reasonable, the landlord may permit changes only
if you agree to restore the property to its original condition when you move.)
= Refuse to make reasonable accommodations in rules, policies, practices or services if necessary for the disabled
person to use the housing.

=  Examples:
o Abuilding with a "no pets" policy must allow a visually impaired tenant to keep a guide dog.

o An apartment complex that offers tenants ample, unassigned parking must honor a request from a mobility-
impaired tenant for a reserved space near her apartment if necessary to assure that she can have access to
her apartment.

However, housing need not be made available to a person who is a direct threat to the health or safety of others or who
currently uses illegal drugs.

Requirements for New Buildings
In buildings that are ready for first occupancy after March 13, 1991, and have an elevator and four or more units:
=  Public and common areas must be accessible to persons with disabilities
=  Doors and hallways must be wide enough for wheelchairs
All units must have:
= An accessible route into and through the unit
= Accessible light switches, electrical outlets, thermostats, and other environmental controls
= Reinforced bathroom walls to allow later installation of grab bars
= Kitchens and bathrooms that can be used by people in wheelchairs

If a building with four or more units has no elevator and will be ready for first occupancy after March 13, 1991, these
standards apply to ground floor units.

These requirements for new buildings do not replace any more stringent standards in State or local law.

Housing Opportunities for Families
= Unless a building or community qualifies as housing for older persons, it may not discriminate based on familial
status. That is, it may not discriminate against families in which one or more children under the age of 18 live with:
o Aparent
o A person who has legal custody of the child or children or
o The designee of the parent or legal custodian, with the parent or custodian’s written permission
=  Familial status protection also applies to pregnant women and anyone securing legal custody of a child under 18.
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Exemption: Housing for older persons is exempt from the prohibition against familial status discrimination if:
= The HUD Secretary has determined that it is specifically designed for and occupied by elderly persons under a
Federal, State, or local government program or
= |tis occupied solely by persons who are 62 or older or
® |t houses at least one person who is 55 or older in at least 80 percent of the occupied units and adheres to a policy
that demonstrates an intent to house persons who are 55 or older

A transition period permits residents on or before September 13, 1988, to continue living in the housing, regardless of
their age, without interfering with the exemption.

If You Think Your Rights Have Been Violated

HUD is ready to help with any problem of housing discrimination. If you think your rights have been violated, the Housing
Discrimination Complaint Form is available for you to download, complete and return, or complete online and submit, or
you may write HUD a letter, or telephone the HUD Office nearest you. You have one year after an alleged violation to file
a complaint with HUD, but you should file it as soon as possible.

What to Tell HUD
=  Your name and address
= The name and address of the person your complaint is against (the respondent)
= The address or other identification to the housing involved
= Ashort description to the alleged violation (the event that caused you to believe your rights were violated)
= The date(s) to the alleged violation

Where to Write or Call
Send the Housing Discrimination Complaint Form or a letter to the HUD Office nearest you or you may call that office
directly.

If You Are Disabled
HUD also provides:
= Atoll-free TTY phone for the hearing impaired: 1-800-927-9275.
= |nterpreters
= Tapes and braille materials
= Assistance in reading and completing forms

What Happens when You File a Complaint?
HUD will notify you when it receives your complaint. Normally, HUD also will:
= Notify the alleged violator of your complaint and permit that person to submit an answer
= |nvestigate your complaint and determine whether there is reasonable cause to believe the Fair Housing Act has
been violated
= Notify you if it cannot complete an investigation within 100 days of receiving your complaint

NOTICE OF RELEASE OF FUNDS/ENVIRONMENTAL CLEARANCE "

After receiving a Notice of Release of Funds/Environmental Clearance and incurring eligible costs, the subrecipient may
request CDBG funds from DED. The subrecipient must complete and submit to DED a Request for CDBG funds only as
funds are needed for the project.

DED recommends to subrecipients, as a sound financial practice, that CDBG funds be drawn after the subrecipient has
incurred and paid the eligible expense. It is an absolute requirement that expenses are incurred prior to drawing CDBG
funds. More information on requesting funds is available in Chapter 12.

' The Environmental Clearance is sometimes issued with the Notice of Approval (NOA).
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CDBG AGREEMENT AMENDMENTS

During the course of administering a project, situations may occur that require a change in the original terms of the CDBG
agreement. These changes are referred to as agreement amendments and include agreement extensions and other
modifications.

Subrecipients must request approval from DED for any amendment to the CDBG agreement. When submitting the
amendment request for approval, the subrecipient must complete and submit documentation within DED’s grant
management system, or other manner as prescribed by DED, to DED along with attachments required by DED.

Common requests for agreement amendments pertain to:
=  Changes to the budget (i.e., sources and uses)
= Extensions of the agreement end date
= Decreases in proposed accomplishments
= Amendments to Program Guidelines (e.g., Housing or Commercial Rehabilitation Program Guidelines related to
the project activities)

In processing an agreement amendment request, DED may consider relevant information and factors, including but not
limited to:
=  The effect the amendment will have on the points earned in the selection process
= Appropriateness of the amendment in relation to the project, including how or if it may enhance the overall impact
of the original project as proposed and agreed to
= Subrecipient’s performance and capacity, which may require an on-site visit before a determination can be made

DED will inform subrecipients as to whether the amendment has been approved. When the amendment is approved, DED
provides the subrecipient with a formal agreement amendment, which will need to be executed by the subrecipient and
DED. Subrecipients should never assume that an amendment has been, or will be approved, and no action should be
taken until formal approval from DED is received by the subrecipient.

Subrecipients should be aware that changes to the budget that allocate funds from one activity to another activity may
require the subrecipient to provide additional matching funds for the project, as the proportion of match to CDBG funds
that was approved during the application phase must be maintained when the budget is modified.

Additional items may be required to accompany the submission of the CDBG Agreement Amendment Request depending
on the type of amendment request. Indented below is a list of common types of agreement amendments and attachments
to be submitted to DED with the CDBG Agreement Amendment Request, or as otherwise instructed. For all other
agreement amendments not included in the list, please contact your Program Representative to determine what
information may be required to process your request.

From time to time, as a result of federal or state directive, statutory changes, or other guidance, DED may change or revise
the CDBG Agreement. If these changes involve policy, DED may issue notice via Policy Memo or other means as determined
by DED. As an example, past changes to the agreements pertained to the Office of Management and Budget’s release of
the Super Circular and the U.S. Department of Housing and Urban Development’s Notice of Transition to 2 CFR Part 200,
Uniform Administrative Requirements, Cost Principles, and Audit Requirements for Federal Awards, Final Guidance, DED
has made several changes and additions to the CDBG Agreements.

Changes to the Budget/Sources and Uses
= Attachment 1: Letter from the Chief Elected Official including:

1) Certification that the local governing body has approved the budget amendment. This is typically
meeting minutes.

2) Identification and reasons for the proposed budget amendment; including
a. Changes to the nature of the project requiring the amendment.
b. Steps being taken to avoid any future amendment requests for the same reasons.
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3) If additional local matching funds are required as a result of this amendment, certification that
such funds are available.
4) If the amendment includes a new activity, certification that the activity meets the national
objective.
= Attachment 2: Minutes from the public hearing held on the proposed amendment (required if
reallocating more than 10% of the total original grant amount).
= Attachment 3: If the budget amendment will affect major milestones, a revised performance plan
showing when major milestones will be completed for each activity
= Attachment 4: Certification of re-evaluation of the environmental assessment (this form is included
in Chapter 6 — Environmental Review)

Extensions of the Agreement End Date
= Attachment 1: A letter from the Chief Elected Official stating the following:
1) Certification that the local governing body has approved the extension. This is typically meeting minutes.
2) Identification and reasons for the proposed amendment; including
a. Changes to the nature of the project requiring the amendment;
b. Steps being taken to avoid any future amendment requests for the same reasons
3) If additional local matching funds are required as a result of this extension, certification that such funds
are available.
= Attachment 2: A revised performance plan showing when major milestones will be completed for each
activity.

Decreases in Proposed Accomplishments
= Attachment 1: A letter from the Chief Elected Official stating the following:
1) Certification that the local governing body has approved the decrease in proposed accomplishments. This
is typically meeting minutes.
2) Identification and reasons for the proposed amendment; including
a. Changes to the nature of the project requiring the amendment;
b. Steps being taken to avoid any future amendment requests for the same reasons.
3) If additional local matching funds are required as a result of this decrease, certification that such funds
are available.
= Attachment 2: A revised performance plan showing when major milestones will be completed for each
activity.

Amendments to Program Guidelines (Housing and/or Commercial Rehabilitation)
=  Attachment 1: Letter from the Chief Elected Official stating the following:
1) Certification that the local governing body has approved the amendment to the program guidelines. This
is typically meeting minutes.
2) Identification and reasons for the proposed amendment;
3) If additional local matching funds are required as a result of this amendment, certification that such funds
are available.
=  Attachment 2: If the program guidelines amendment will affect major milestones, a revised performance plan
showing when major milestones will be completed for each activity.
=  Attachment 3: A complete copy of the proposed revised program guidelines.

Note: The CDBG Agreement Amendment Request is available through DED’s grant management system, AmpliFund.
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POST AWARD REQUIREMENTS

Consideration should be given to a variety of Federal and State regulations that may have scheduling or cost implications;
this includes but may not be limited to the following:

Records. Retain all information on grant-assisted activities for ten (10) years following completion and closeout of the
grant. During the grant period, performance reports are required semi-annually. Projects deficient for reporting are
subject to further action as described in the CDBG Administration Manual or other such publication or notification by DED.

Continued Use. All community facilities assisted with CDBG funds must remain in the same use for five (5) years after
grant closeout. For more information see 24 CFR 570.489.

Notice of Annual Audit (NAA). Effective October 1, 2024, local governments and nonprofits that expend $1,000,000 (I
Million) 2or more annually must conduct a single audit®® of federal and local funds.

Davis-Bacon Act. This and related acts require that prevailing wage rates be paid to all employees working on a
construction agreement of $2,000 or more.

Acquisition/Relocation. Regulations for acquisition and relocation emphasize anti-displacement and should be discussed
with the DED representative at the beginning of the project. The Uniform Relocation Assistance and Real Properties
Acquisition Policies Act of 1970 (URA) apply to all federally assisted activities that involve the acquisition of real property
or the displacement of persons. If CDBG funds are used in any part of the project, the URA would govern the acquisition
of real property, including easements, and any resulting displacement, even if local funds are used to pay the acquisition
costs. The URA requirements may include: formal notification of the affected property owner(s), preparation of an
appraisal to determine fair market value, and a written purchase offer based on an amount determined to be fair market
value. The only exception is a voluntary transaction that meets certain criteria.

Regulations emphasize anti-displacement. However, if displacement is necessary, relocation assistance must be provided
to persons displaced by rehabilitation, acquisition, demolition, or the conversion of units for use other than low- to
moderate-income dwelling units. Subrecipients will be required to replace every occupied unit that is demolished or
converted with CDBG funds on a one-for-one basis within a three-year period.

Procurement. Open and free competition on solicitation of professional services, materials/goods, or construction bidding
is also required. If the applicant intends to use CDBG funds to pay all or a portion of fees, or intends to claim fees as match,
then 2 CFR 200 procurement guidelines must be followed.

Environmental Review. Grant subrecipients are required to obtain appropriate environmental clearance for their projects
and to maintain an Environmental Review Record for each project. The review process involves consultation with various
agencies, groups and individuals regarding historic properties, floodplain management, wetland protection, noise control,
air quality, explosive and flammable operations, airport hazards, water quality, threatened and endangered species, wild
and scenic rivers, farmland protection, environmental justice, contamination, and toxic substances. The environmental
review and Request for Release of Funds/Certification, if required, must be completed before the subrecipient, or any
participant in the development process, incur costs against the project.

Special Assessments'®. Where CDBG funds are used to pay all or part of the cost of a public improvement, special
assessments to recover the non-CDBG portion may be made provided that CDBG funds are used to cover the special
assessment on behalf of all properties owned and occupied by low- and moderate-income persons.

12 2024 Uniform Guidance Changes: Requirements for Single Audits (mhmcpa.com)

13 The auditor selection must follow the procurement procedures in 2 CFR 200.
14 Special Assessments are not allowed after 2021.
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Equal Opportunity, Fair Housing, and Handicap Accessibility. Laws require that CDBG subrecipients administer their
projects in a manner that affirmatively furthers fair housing and equal opportunity. All subrecipients will be required to
undertake specific activities to further fair housing. Subrecipients must assure that all activities and services are accessible
to those with disabilities.

International Energy Conservation Code. Most new construction or substantial rehabilitation of buildings must meet the
2018 International Energy Conservation Code®® or the most recent version of the International Conservation Code in
effect, as required by 72-804-806 NRRS, and provide for Nebraska Department of Environment and Energy review of plans
and specifications (at no cost) that meet said standards. This applies to lighting, heating, cooling, ventilating, or water
heating equipment or controls, as well as building envelopes.

As an alternate compliance method when a licensed architect and/or engineer have designed a subject building, a Designer
Certification may be submitted to NDEE instead of building plans and specifications. The certification form, which will be
provided by the NDEE, will attest that the building design complies and provide summary information about the design.

When NDEE has determined that a subject building complies, or has received documentation of alternate compliance, it
will provide a Verification of Construction form on which it must be certified that the building is constructed substantially
according to the plans. At key points during construction, the building should be inspected to verify that insulation and
other envelope components, and all specified lighting, heating, cooling, ventilating and water heating equipment and
controls are installed as indicated on the plans. The Verification of Construction form must be signed and returned to the
NDEE within twenty (20) days following substantial completion. Contact NDEE at (402) 471-2867 for a copy of the code.

THIS SPACE LEFT INTENTIONALLY BLANK.

15 This went into effect July 1, 2020.
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CDBG FREQUENTLY ASKED QUESTIONS

Whatisincludedin a good Project Description?
Develop a project description ready to go for the Environmental Review Record (ERR) and public hearing
(publication notice), including:
e Purpose/need for project with a summary of the surrounding area
e Geographicfootprint of actions (with common language), disclosing actual locations of work
(e.g., “downtown and public areas”, “City Memorial Park”, etc.).
e Project specifics (reasonably known or use broad estimates)
o Describe the activities to be done; define all acronyms.
o Demolition, acquisition, construction, rehabilitation, etc.
o Timeframefor completion if beyond two years.
e Budget for overall costs —identify costs as “approximate”
o Disclose estimated overall project costs
= Engineeringis considered a project cost (like “streets”)
o ldentify funding sources:
= Matchingor leverage requirements set by local government, if any
= Note any controversial funding sources such as LB 840, sales taxes, etc.
o ldentify Supporting Project and Administration Costs in actual dollar amounts, define limit of:
= Activity General Administration costs.

e For ED RLFs, administration costs are limited to 5% of programincome
received. This restriction may not be reasonable where funds are re-
purposed for, say, a Public Works project. DED can waive that limit.

e DED will consider any reasonable proposal exceeding normal restrictions.

e Local government may consider paying for costs over the budgeted amounts.

e Administration costs relate to administration of the grant and project file.

e Activity Construction Management costs.

e Costs must be reasonable and are limited to $10,000.

e These costs are associated with labor standards compliance, including
Davis- Bacon and related acts documentation. For a detailed explanation
of eligible costs, refer to CDBG Manual Chapter 9 — Construction and
Labor Standards.

= Activity Housing Management costs.

e Costs must be reasonable.

e Costs are limited to 12% of the total project or, at DED’s discretion,
higher amounts may be allowable depending on the situation.

e |dentify ownership of the property (e.g., owned by municipality, county, public, etc.).

e ERRTierll, if applicable.
Residential Anti-Displacement clause (“there will be no displacement of persons or businesses”)
State that the project “will primarily benefit low- and moderate-income persons”
Discussion of any unusual public affect (e.g., temporary, permanent, or construction related dust,
noise, street closures, cranes, etc.).

Whatis to be included in the publication notice and public hearing?
Include re-purposing and the project description in the public notice. As they are two separate actions, you
must identify the project and the action of re-purposing. Given the purpose of the public hearing is to
inform and allow the public to discuss the project and its impact, include all or most of the project
description in the publication notice. IMPORTANT: Solicit DED’sapproval prior to publication of notice of
public hearing.

CDBG Manual, September 2024 Chapter 5 | pg. 15




Re-purposing would include phrases that indicate that:
1. The existing Re-Use Plan(s) pertaining to Housing and/or ED RLFs are being amended,

The plans are being re-purposed (as these are not part of your original plan),
The RLFs are being discontinued,

Any leftover amounts would be returned to DED, and

Future cashflows would still be reported and possibly used in the project— that is, future
program income should be addressed (estimated and included in funding budgets) for the 2-
3 years of the project’s implementation schedule.

A WwN

Is there an example publication notice for the public hearing?
Review the public notice template found on the CDBG website, under Application Guidelines/Exhibits. The
sample notice may be modified to meet your plans:
e Edit referencesof “grant application” to “project file and description.” Similar to a grant
application, the re-purposing project file must be made available for public inspection.
e The notice must address “re-purposing of RLF funds” and “discontinuance of the RLF”
as an “amendment to the existing Re-Use Plan,” along with the project description.

What should be included in the project description fora publichearing (including RLF)?
Be clear about the action being undertaken and include relevant information to inform the public. This
should be comprised of clear language to:
e Address specifics of the actual project (i.e., have a viable plan ready to go ahead of the hearing
and be prepared to share that plan, including timeline and anticipated costs).
e Include most of the project description, such that the public is aware of the project and changes.
e Statethe goalof using the funds within 2 years (or a reasonable plan).
e Use grantsor forgivable (performance-based loans) and avoid lending.
e Include changes to your Re-Use Plan address re-purposing.
e Bespecific about the use of programincome:
o Statetheintention to discontinue the RLF.
o Statethat future Program Income is to be used for the re-purposed activity(-ies).
o Statethat future programincome, if any is unused, will be returnedto DED.
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SECTION 50416

Responsibilities at the Local Level

o The passage of the Rehabilitation Act of 1973 marked the first time in U.S. history that the civil rights of persons
with disabilities were specifically protected.

e The intent of the Rehabilitation Act was to end discrimination based on disability when federal funding was
involved. This represented a national commitment to equal opportunity.

e This law reflects an awareness that accessibility extends beyond building and buses to attitudinal prejudices.
Inaccessibility in any form will lead to the limitation of full economic and social participation of citizens in any
community and will limit a community’s potential.

e Section 504 of the rehabilitation Act of 1973, as amended, applies to all subrecipients of federal funds.

e The Department of Housing and Urban Development issued its procedures and policies on June 2, 1988, 15
years after Congress passed the Rehabilitation Act. These regulations require that any applicant for, or recipient
of federal funds will not discriminate on the basis of handicap in employment or in programs for qualified
handicapped persons.

e “Handicap person” is defined as an individual who has a physical or mental impairment substantially limiting one
or more major life activities, has a record of this type of impairment and is regarded as having such an
impairment.

e Subrecipients must ensure that agreements, contracts, or subcontracts contain nondiscrimination clauses.

e The Civil Rights Restoration Act of 1988 requires that your entire community comply with Section 504 in all
operations.

Self-Evaluation
The first step determining whether a municipality meets Section 504 requirements is a self-evaluation. The assessment
must include an examination of all functions of the subrecipients distributing or receiving funds.

Handicapped persons and or representative organizations, as well as any interested persons must be included in the
process. The self-evaluation must include careful inspection of:

= employment and personnel policies and practices

= the extent to which programs and activities are readily accessible usable by individuals with disabilities

= the extent to which benefits and service delivery is free from discriminatory effects

= the intent to which contractual arrangements are free from subjecting handicapped persons to

discrimination

An effective approach to examining service and program accessibility is to do a walkthrough of the process required
for participation. Analyze not only the physical path traveled, but also the administrative requirements, service delivery,
eligibility, criteria, and application procedures.

Any policies and practices that are found to be contrary to Section 504 requirements must be modified and steps taken
to remedy the discrimination.

Transition Plan
When and if structural barriers have been identified during the self-evaluation process and cannot be removed with
nonstructural solution, a transition plan must be completed and be made available for public inspection. The transition
plan must involve disabled persons and or representative organizations. The plan must:

= identify physical obstacles in the facilities that limit program accessibility

= describe in detail the method that will be used to make facilities accessible

= specify a schedule to achieve full program compliance and if the plan is longer than one year identify steps to be

taken during each year
= indicate the person responsible for implementing the plan
= identify the person or groups with whose assistance the plan was prepared

16 24 CFR 8 (https://www.ecfr.gov/current/title-24/subtitle-A/part-8)
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“Accessible” under Section 504 means ensuring that program and activities when viewed in their entirety are accessible
to, and usable by individuals with handicaps.

The subrecipient is not necessarily required to make each existing facility or every part of an existing facility accessible,
although in some cases that will be the only way to achieve accessibility.

Specifics About Communication

Communication is also an important component of accessibility. Disabilities may include a wide variety of impairments
- hearing, visual, speech or mobility. Varied approaches may be required to assure effective information dissemination
such as using audio and visual materials. Members of the community who have disabilities must likewise be able to
communicate with the town. Auxiliary aids, such as sign language interpreter, may be required.

Subrecipients must ensure effective communication with persons with all types of disabilities in all activities. Where the
subrecipient communicates with applicants and beneficiaries by phone, a TDD is required, or an equally equivalent
system must be available.

Specifics About Nondiscrimination in Employment

Any federally assisted subrecipient cannot legally limit, segregate or classify applicant or employees in any way that
negatively affects their status or opportunities because of handicap. In pre-employment and employment activities
discrimination based on a handicap must not occur and reasonable accommodations must be made to the physical or
mental limitations of otherwise qualified individuals unless it creates undue hardship for the subrecipient.

It is important to remember that the essence of Section 504 provides for equal opportunity not necessarily identical
results or level of achievements. Section 504 does not require the hiring or promotion of someone simply because they
have a disability.

Reasonable accommodation in employment is determined on a case-by-case basis. It means reasonable modifications
on the job or the workplace to enable a handicapped person to perform the job for which they are qualified.

HUD’s regulations specify that an employer is prohibited from discriminating in:
= Recruiting, advertising, and processing of applications
= Hiring, upgrading, promoting, tenure, demotion, transfer, layoffs, termination right or return from layoffs,
illness, and rehiring
= Rates of pay and any other forms of compensation
= Job assignments, classifications and description, organization’s structure, lines, progression, and
seniority lists.
A subrecipient must examine its employment policies and practices as part of the detailed self-evaluation. This
assessment scrutinizes employment tests and other procedures of selection to make sure that they do not screen out
handicapped persons. Selection procedures must be job related and measure a person’s ability not an impairment.

Specifics About Program Accessibility

Under HUD’s regulations program, accessibility is divided into two broad categories: non-housing and housing. The
technical standards used by HUD for determining physical access in both categories is the Uniform Federal Accessibility
Standards. (UFAS)

“Facility” is defined under Section 504 as any portion of a building, equipment, roads, walkways, parking lot or other
real property. “Accessible” for non-housing purposes means that a facility or portion of a facility can be approached,
entered and used by individuals with physical handicaps. For housing purpose, accessible means, in addition, that a
dwelling is on an accessible route and adaptable inside.

Non housing programs as well as existing facilities in which they are situated must be readily accessible to and usable
by persons with disabilities. Accessibility problems will be determined, once again, under your self-evaluation. The focus
of program access is providing your programs in the most integrated setting possible. Providing separate or different
programs is illegal unless necessary to achieve equal opportunity.
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Methods of improving program access in existing facilities can include:
= Relocating programs to accessible facilities or accessible portions facilities
= Acquiring or building new facilities
= Selectively altering facilities
= Changing operating policies and procedures
= Assigning aides to assist beneficiaries
= Adding or redesigning equipment or furnishings
= Conducting home visits
All newly constructed multi-family, federally assisted housing project under Section 504 must have:
= A minimum of 5% of total dwelling units accessible for individuals with mobility impairments
= An additional 2% of units accessible for persons with hearing or vision impairments
= All units made adaptable that are on the ground level or can be reached by an elevator

The Fair Housing Amendment Act (Title VII) passed in 1988, extended federal housing anti-discrimination protection to
families and people with disabilities. Section 504 is often more exacting in its requirements than Title VII.

The primary difference between the two is the Fair Housing Amendment requires that a landlord must allow a tenant
to make reasonable modifications to a unit, paid for by the tenant. Section 504 provides that the landlord is responsible
for making and paying for reasonable accommodations.

Compliance and Complaints

HUD’s Office of Fair Housing and Equal Opportunity (FHEO) is responsible for seeking cooperation from and providing
assistance to subrecipients regarding compliance. FHEO may perform periodic reviews of subrecipients or require
reports or other information to measure compliance, including records of program participation by individuals with
handicaps.

A complaint can be made by any individual or authorized representative of that individual who believes they have been
the subject of discrimination based on a disability. This complaint would be filed with FHEOQ. The complainant’s identity
will be held in confidence unless written authorization is given.

The time period for filing complaints is within 180 days of the alleged act. The subrecipient will be notified by FHEO
within 10 calendar days of receiving the complaint. Within 20 calendar days of this acknowledgement the complaint will
be accepted, rejected, or referred to the appropriate federal agency.

Rather than having to exhaust administrative appeals, a person who believes their rights have been violated under
Section 504 may file in federal court. The remedy through court action may include the award of damages, back pay,
seniority and as with any equal opportunity action, attorney fees, or injunction against the noncomplying project.

It is HUD’s policy to encourage informal resolutions to matters, solicit voluntary compliance and corrective action.
Noncompliance with requirements of Section 504 may ultimately result in the termination of or refusal to grant federal
assistance.

Special Requirements for Subrecipients With 15+ Employees
There are several special requirements for Section 504 compliance for subrecipients with 15 or more full or part time
employees.

Subrecipients must keep a list of interested person or groups consulted in the self-evaluation process, a description of
the areas examined, problems identified and a description of the modifications made and remedies taken to eliminate

discriminatory policies and practices. This should remain available for public review for at least 3 years after completion.

A least one person must be designated?’ to coordinate compliance efforts and most often it is the City Manager or Clerk.

17 Per 24 CFR 8.53
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A grievance procedure must be adopted for larger municipalities incorporating due process standards and allowing for
prompt local resolution of any complaints of discrimination based on disability. Existing grievance procedures can often
be adapted to satisfy this requirement.

Initial and continuing notices must be given to the public, job applicants and employees of their rights under Section 504
and the municipality’s policy against discrimination, including that reasonable accommodation will be made.

Similar notice needs to be included in any municipal recruitment or information material. The notice must include:
= A statement that your municipality does not discriminate on the basis of handicap status in the provision of its
programs, services or personnel practices;
= The name of the program coordinator who is the responsible employee designated to coordinate the
implementation of the handicapped discrimination requirements; and
= Methods of notification which ensure that visually impaired and hearing-impaired persons will have access to the
information.
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Chapter 6 - Record of Changes
Date Description of Change Section

1/2024 Radon Mitigation evidence required see link below:

January 2024:

CPD Notice on Departmental Policy for Addressing Radon in

the Environmental Review Process (hud.gov)

4/2024 Federal Flood Risk Management Standards (FFRMS)

link: Federal Flood Risk Management Standard | FEMA.gov

4/2024 24 CFR Part 58: Option for Online Publication Information
forthcoming

7/2024 New Final Rule and Governmentwide NEPA Procedures. Information
This Final Rule went into effect on July 1, 2024 and applies forthcoming

only to new environmental reviews started after July 1, 2024,
regardless of the level of review?.

Federal Register :: National Environmental Policy Act
Implementing Regulations Revisions Phase 2

New Governmentwide NEPA Procedures For Environmental
Reviews | HUD.gov / U.S. Department of Housing and Urban
Development (HUD)

9/2024 Site Evaluation Form: suggested to be used for site visits CDBG Website: DED
Resource Library

CHAPTER 6 — ENVIRONMENTAL REVIEW

INTRODUCTION

Environmental Review is the examination of a project relative to the National Environmental
Policy Act of 1969 (NEPA) and its related laws. NEPA was established to ensure environmental
protection for federally funded projects.

Community Development Block Grant (CDBG) funded projects are subject to the provisions of
NEPA [24 USC 432-14347] and the HUD regulations implementing NEPA [24 CFR Part 58].
Recipients of CDBG funds are required to complete an environmental review prior to receiving
environmental clearance from the Nebraska Department of Economic Development (DED). The
type of project a subrecipient is completing will determine the level of environmental review and
the necessary documentation that will be required.

For every environmental review, three basic steps must be followed in order to correctly complete
the review. These steps include:
1) Project Aggregation:

At this time, HUD does not expect major impacts to the way HUD environmental reviews are conducted under Part 50
and part 58 and HUD’s environmental review process remains substantially the same. For all environmental reviews
started after July 01, 2024, HUD environmental review preparers must track the start date for all EAs and EISs to comply
with the time limits set in the FRA and CEQ final rule.
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https://www.hud.gov/sites/dfiles/CPD/documents/CPD_Notice_on_Addressing_Radon_in_the_Environmental_Review_Process.pdf
https://www.hud.gov/sites/dfiles/CPD/documents/CPD_Notice_on_Addressing_Radon_in_the_Environmental_Review_Process.pdf
https://www.fema.gov/floodplain-management/intergovernmental/federal-flood-risk-management-standard
https://www.federalregister.gov/documents/2024/05/01/2024-08792/national-environmental-policy-act-implementing-regulations-revisions-phase-2?utm_source=HUD+Exchange+Mailing+List&utm_campaign=6ffb73661c-FR-Governmentwide-NEPA-Procedures-07.09.24&utm_medium=email&utm_term=0_-6ffb73661c-%5BLIST_EMAIL_ID%5D
https://www.federalregister.gov/documents/2024/05/01/2024-08792/national-environmental-policy-act-implementing-regulations-revisions-phase-2?utm_source=HUD+Exchange+Mailing+List&utm_campaign=6ffb73661c-FR-Governmentwide-NEPA-Procedures-07.09.24&utm_medium=email&utm_term=0_-6ffb73661c-%5BLIST_EMAIL_ID%5D
https://www.hud.gov/program_offices/comm_planning/environment_energy/environmental_review/new_nepa_procedures?utm_source=HUD+Exchange+Mailing+List&utm_campaign=6ffb73661c-FR-Governmentwide-NEPA-Procedures-07.09.24&utm_medium=email&utm_term=0_-6ffb73661c-%5BLIST_EMAIL_ID%5D
https://www.hud.gov/program_offices/comm_planning/environment_energy/environmental_review/new_nepa_procedures?utm_source=HUD+Exchange+Mailing+List&utm_campaign=6ffb73661c-FR-Governmentwide-NEPA-Procedures-07.09.24&utm_medium=email&utm_term=0_-6ffb73661c-%5BLIST_EMAIL_ID%5D
https://www.hud.gov/program_offices/comm_planning/environment_energy/environmental_review/new_nepa_procedures?utm_source=HUD+Exchange+Mailing+List&utm_campaign=6ffb73661c-FR-Governmentwide-NEPA-Procedures-07.09.24&utm_medium=email&utm_term=0_-6ffb73661c-%5BLIST_EMAIL_ID%5D

The subrecipient should evaluate the entire scope of the project and include all funding
sources that may be used in conjunction with the project. The entire area in which the
project will be located must be reviewed, regardless of what resources (CDBG or non-
CDBG) are funding individual project activities.

2) Determination of Level of Review:
The subrecipient must determine which level of environmental review is appropriate for
the project in order to correctly complete the necessary documentation for the project.
A Determination of Level of Review (DLR) Form must be completed which provides a
complete description of the project and the level of environmental review that will be
completed.

NOTE: due to the nature and purpose of the determination, the subrecipient completes
(including signatures) the DLR prior to undertaking of the balance of the Environmental
Review Record (ERR). To illustrate, in the case of a non-exempt project, it would be
inappropriate for the date of the DLR to be the same as that of the statutory checklist
because it is unlikely that, if done properly, the work to complete these categories was
done on the same day.

3) Documentation:
The subrecipient must complete the ERR and provide the necessary information that is
required to fully document the environmental review. The ERR will vary in size. The
project aggregation and the determination of level of review will help determine the ERR
documentation.
IMPORTANT NOTE: Timing of events when completing the ERR is critical. Give careful
review of the Timing Considerations section and make use of the appropriate timing
worksheet(s). Timing worksheets can be found at:
https://opportunity.nebraska.gov/CDBG

On the following two pages, find a process flow chart and a table describing an overview of the
environmental review process for CDBG-funded subrecipients.
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CDBG PROJECTS

Project Aggregation [58.32]
(Combine activities for review)

Determination of Level of Review

ENVIRONMENTAL REVIEW PROCESS

Exempt [58.34]

Categorical Exclusion
NOT Subject To 58.5
(CENST) [58.35(b)]

Finding of Exempt Activity
Form

Finding of CENST Activity
Form

58.6 Checklist
Requirements

58.6 Checklist

Requi

rements

No Further 58.5
Compliance -
Convert to Exempt

Categorical Exclusion
Subject To 58.5
(CEST) [58.35(a)]

Environmental
Assessment
(EA) [58.36]

8-Step Process for
Compliance with
Floodplain Management

Statutory Checklist [58.5]

8-Step Process for
Compliance with
Floodplain Management

58.6 Checklist
Requirements

Environmental
Assessment Form

Finding of Exempt
Activity Form

A

7-Day Public Notice:
NOI-RROF

15-Day Public Notice:
Combined FONSI & NOI-
RROF

Submission of
RROF/Certification Form
to DED [58.71]

Submission of
RROF/Certification Form
to DED [58.71]

HUD’s 15-Day Objection
Period completed by DED
[568.73]

HUD’s 15-Day Objection
Period completed by DED
[568.73]

Environmental Clearance Obtained
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ENVIRONMENTAL REVIEW RECORD KEY TERMS

Term Description

8-Step Process:

A process that relates to projects within a floodplain.

24 CFR 58:

The Code of Federal Regulations Section that details the HUD regulations for the
environmental review process.

58.6 Checklist:

DED’s form that must be completed for all environmental review projects.

Combined Notice

(FONSI/NOI-RROF):

A public notice used for an EA review that combines the Finding of No Significant
Impact notice and the Notice of Intent to Request Release of Funds (NOI-RROF)
notice. Both notices are generally combined into a single publication for EA
projects.

CEST: Categorical Exclusion Subject To the requirements of 24 CFR 58.5 as defined
under 24 CFR 58.35(a)
CENST: Categorical Exclusion Not Subject To the requirements of 24 CFR 58.5 as defined

under 24 CFR 58.35(b)

Certification of

Necessary where project conditions, scale, scope, etc. have changed since ERR

Continued received environmental clearance.

Environmental

Compliance:

Certifying Officer: The Responsible Entity (RE) Agency official responsible for completing the ERR
FONSI: Finding of No Significant Impact is a determination that must be made by the

Responsible Entity for projects that require an EA review.

Environmental
Assessment:

DED’s form and other necessary documentation that must be completed for a
project that is not considered Exempt, CENST, or CEST as noted on the
Determination of Level of Review.

Environmental
Review:

NEPA Review of a project.

Environmental
Review Record

A well-organized written record of review, decision making, and action as
required by 24 CFR 58.38. This includes the Department required forms and

(ERR): other required documentation.

Exempt: A project that is defined under 24 CFR 58.34

FFRMS Federal Flood Risk Management Standard

NOI-RROF: Notice of Intent to Request Release of Funds—A public notice that is completed
for projects that require a CEST or EA review.

Project: An activity or group of activities regardless of funding source.

Subrecipient:

The entity receiving assistance from HUD. This includes an entity that receives
CDBG, HOME, NAHTF, or other funds from DED not directly from HUD.

Responsible Entity
(RE):

State, Indian Tribe, or Unit of General Local Government.

RROF/Certification:

Request for Release of Funds/Certification Form that is completed for projects
that require a CEST or EA review. Also referred to as HUD Form 7015.15.

Statutory Checklist:

anual, September 2024

DED’s form and other necessary documentation that must be completed for a
project that requires a CEST level of environmental review. This form includes
an evaluation of 14 additional environmental review categories.
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THE ENVIRONMENTAL REVIEW PROCESS

The basic environmental review process is described below and is divided into stages. Follow the stages and refer to the
Table 1 Environmental Review Process Flow Chart for further information.

1. Stage 1—Project Aggregation and Project Description
The subrecipient should evaluate the entire scope of the project and include all funding sources that may be used
in conjunction with the project. Defining the project should include determining all integrally related activities
designed to accomplish a specific objective. This includes evaluating the entire project area, regardless of the
funding source for any project activities, also known as project aggregation.

Write an appropriate Project Description that includes the following information:
e Purpose and need for the project;
e Identify the CDBG National Objective;
e Exact geographic location of the project, include common address;
Geographic footprint of the project (may be included as a map);
Estimated area of ground disturbance;
General summary of the surrounding area (e.g., land use) where the project is proposed;
Specific numbers related to the project (e.g., the number of dwelling units involved, linear feet of pipeline
to be installed, new service connections to be installed, etc.);
e Brief description of the activities;
o Identify if demolition, acquisition, construction, relocation, remodeling interior, etc. will be
involved.
o Indicate if and how activities effect the general public (e.g., road closures, noise, dust, cranes,
change in traffic, etc.).
e Total estimated project cost including total estimated CDBG funds and non-CDBG amounts and their
source (e.g., LB840, bank financing, bond, TIF, grant, etc.);
e |dentify the applicant and the owner or manager of the project;
e Statement indicating that no residents, businesses, or farms will be displaced with this project; and
o If the sites have not been identified, the project description must include a statement that a Tier Il
environmental review will be conducted upon site selection.

2. Stage 2—Identifying Environmental Review Responsibilities

Entities eligible to receive CDBG funds from the State are local governments. These units of local government

assume the role of Responsible Entity (RE) with respect to environmental reviews.

For CDBG awards, the chief elected official assumes the role of environmental “certifying officer” and accepts full
responsibility for the completeness and accuracy of the reviews. The chief elected official must sign all
certifications and findings. This environmental duty may not be delegated, although local staff, consultants,
and/or State resources may provide technical assistance to support local efforts.

3. Stage 3—Determination of Level of Review
The subrecipient must first determine which level of environmental review is appropriate for the project to
accurately complete the necessary documentation for the project. The subrecipient must review the HUD
regulations to determine which level of review to classify the project in order to determine the appropriate
Environmental Review Record for completion.

To inform your determination, refer to each level of environmental review as defined within the HUD regulations
found at 24 CFR 58.
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The four main levels of review that CDBG subrecipients will need to consider include:
o Exempt [24 CFR 58.34],
o CENST [24 CFR 58.35(b)],
o CEST [24 CFR 58.35(a)], or
o EA [All other projects that are not classified under 24 CFR 58.34, 58.35(b), or 58.35(a) and that do not
require an Environmental Impact Statement (EIS)].

In addition to the four classifications, there is also an Environmental Impact Statement (EIS). This comprehensive
review is for those projects that are larger in scope and will have a significant environmental impact. Consult
DED if it is determined that an EIS is necessary.

Overall, review the HUD regulations to determine the appropriate level of environmental review for a project.
Every CDBG project will be classified under one of the four levels of review. Based on the definitions, where a
project cannot be classified as Exempt, CENST, or CEST, then the subrecipient will be required to complete an
EA.

The DLR form is dated and signed on the date of determination and prior to completing any other required
components of the ERR process (e.g., statutory checklist, 58.6, publication(s), etc.). Refer to the timing
worksheets for additional guidance.

4. Stage 4—Environmental Review Completion
Once a subrecipient has determined the scope of a project through project aggregation and determined the
appropriate level of review, the subrecipient must complete the appropriate Environmental Review for every
project.
The four Environmental Review types include:

o Exempt Project—Projects that have been categorized under 24 CFR 58.34 must complete an ERR that
includes a Determination of Level of Review Form, a Finding of Exempt Activity Form, and a 58.6 Checklist.

o CENST Project—Projects that have been categorized under 24 CFR 58.35(b) must complete an ERR that
includes a Determination of Level of Review Form, a Finding of Categorical Exclusion Not Subject To Form,
and a 58.6 Checklist.

o CEST Project—Projects that have been categorized under 24 CFR 58.35(a) must complete an ERR that
includes a Determination of Level of Review Form, a Statutory Checklist Form, Timing Summary
Worksheet, and a 58.6 Checklist. In addition, appropriate source documentation must include maps;
records of review of websites, consulted agencies, including letters to and from those agencies; and
other sources, as identified.

= When a project’s area can be defined, but specific site locations cannot be identified until later
(e.g., projects involving housing or commercial rehabilitation), a Tiered Review (“Tier II”) is
required. The Tiered Review format will include only those categories from the Statutory Checklist
that cannot be completed until a site-specific location is known. Examples include housing or
commercial projects with unknown addresses that lie within an area covered under the broad-
level review.

= ATiered Review requires a special NOI-RROF Tiered Review publication notice format. A project
description must include a reference to a Tiered Review, if applicable. A site evaluation form is
available on the DED website.

= [f applicable, a CEST may convert to Exempt and a “Finding of Exempt Activity” form needs to be
completed.
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o EA Project—Projects that cannot be categorized as Exempt, CENST, or CEST must complete an ERR that
includes a Determination of Level of Review Form, and an Environmental Assessment Form, and Timing
Summary Worksheet. The Environmental Assessment Form is composed of four components: 1) Statutory
Checklist, 2) 58.6 Checklist, 3) Environmental Assessment Factors, and 4) Finding of (No) Significant Impact
Status. Inaddition, appropriate source documentation must include maps; records of review of websites,
consulted agencies, including letters to and from those agencies; and other sources, as identified.

See also the Overview of the Environmental Review Record Categories section for more information on the
categories needed for each Environmental Review Record.

Stage 5—Publication/Posting
Only those projects that require a CEST or EA review will be required to provide a NOI/RROF (CEST Projects) or
Combined Notice for FONSI/NOI-RROF (EA Projects) public notice which needs to be completed through either
publication or posting. Projects that are Exempt, CENST, or those CEST projects that convert to Exempt do not
require any publication or posting.

Projects that require a CEST review will have a 7- (publish) or 10- (posting) day public comment period. Projects
that require an EA review will have a 15- (publish) or 18- (posting) day public comment period.

If last day of posting/publication falls on a weekend (Saturday/Sunday) or a holiday, extend days accordingly.

NOTE:
o DED has Timing Summary Worksheets available on the website, https://opportunity.nebraska.gov/CDBG.
To ensure the responsible entity meets the timing requirements identified in federal register. Errors within
the timing of the public notice may require republishing and potentially delay the project.
o Obtain evidence of publication and include within the Environmental Review Record.
For more information, see Publication, RROF/Certification Form, & HUD Objection Period section
o If a CDBG project occurs in a floodplain, publication is required for the 8-Step Process for Compliance with
Floodplain Management.

o

Stage 6 — Completion of RROF/Certification Form and Affidavit of Publication/Posting
Only those projects that require a CEST or EA review are required to complete a RROF/Certification Form. The
most current HUD 7015.15 Form must be used. The form is available on the DED website.

The RROF/Certification must be completed, an original affidavit of publication, and a copy of the publication must
be sent to the DED after the ERR is completed and sent no earlier than the day after the publication period has
ended.

A failure to complete RROF/Certification Form correctly will result in DED requesting revision and resubmission
of said form. The HUD 15-day objection period will not begin until the RROF/Certification Form is accurate.

Stage 7—HUD 15-Day Objection Period

Once the RROF/Certification Form, the affidavit of publication, and the copy of publication notice are received by
DED (no earlier than the day after the publication period has ended), the HUD 15-day objection period begins.
This form can be emailed to DED and this starts the 15-day objection period — however, a hard-copy original must
also be submitted.
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Stage 8—O0btaining Environmental Clearance

After the end of the HUD 15-day objection period, the project is eligible for environmental clearance. After DED
receives all of the special conditions required by subrecipient’s CDBG Agreement and has approved the ERR, DED
will provide a Release of Funds/Environmental Clearance letter to the subrecipient identifying environmental
clearance and approval to use grant funds. Grant funds cannot be used prior to the date of the Release of
Funds/Environmental Clearance letter.

NOTE: In some instances, circumstances surrounding a project change (e.g., change in scope, scale, environmental
conditions, etc.). This requires re-evaluation for a project having previously received environmental clearance and
a Certification of Continued Environmental Compliance form is required. For more information, see Re-Evaluation
and Certification of Continued Environmental Compliance of Previously Cleared Projects (24 CFR 58.47).

COMPREHENSIVE OVERVIEW OF ENVIRONMENTAL PROJECTS

For an overview of the four levels of review, see Overview of Environmental Review Record (ERR) Categories.

Exempt Projects
A project classified under 24 CFR 58.34 is considered “Exempt”, requiring limited environmental review.

An Exempt project is a project classified under one of the following categories below. See 24 CFR 58 for the official and
complete list of categories.

1)
2)
3)
4)

5)
6)
7)
8)
9)
10)

11)
12)

Environmental and other studies, resource identification and the development of plans and strategies;
Information and financial services;

Administrative and management activities;

Public services that will not have a physical impact or result in any physical changes, including but not limited to
services concerned with employment, crime prevention, childcare, health, drug abuse, education, counseling,
energy conservation, and welfare or recreational needs;

Inspections and testing of properties for hazards or defects;

Purchase of insurance;

Purchase of tools;

Engineering or design costs;

Technical assistance and training;

Assistance for temporary or permanent improvements that do not alter environmental conditions and are limited
to protection, repair, or restoration activities necessary only to control or arrest the effects from disasters or
imminent threats to public safety including those resulting from physical deterioration;

Payment of principal and interest on loans made or obligations guaranteed by HUD; and

Any of the categorical exclusions listed in §58.35(a) provided that there are no circumstances which require
compliance with any other Federal laws and authorities cited in §58.5.

The ERR for an Exempt project must include the completion of the following categories:

Determination of Level of Review
Finding of Exempt Activity (FOEA) Form
58.6 Checklist

NOTE: For Exempt Projects, the following do not apply publication of the NOI/RROF, RROF/Certification Form, and a 15-
day HUD objection period required.
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CENST Projects
A project that has been classified under 24 CFR 58.35(b) is considered a Categorical Exclusion Not Subject To the
requirements of 24 CFR 58.5 and requires a limited environmental review.

A CENST project is a project classified under one of the following categories below. See 24 CFR 58 for the official and
complete list of categories.

1) Tenant-based rental assistance;

2) Supportive services including, but not limited to, health care, housing services, permanent housing placement,
day care, nutritional services, short-term payments for rent/mortgage/utility costs, and assistance in gaining
access to local, State, and Federal government benefits and services;

3) Operating costs including maintenance, security, operation, utilities, furnishings, equipment, supplies, staff
training and recruitment and other incidental costs;

4) Economic development activities, including but not limited to, equipment purchase, inventory financing, interest
subsidy, operating expenses and similar costs not associated with construction or expansion of existing operations;

5) Activities to assist homebuyers to purchase existing dwelling units or dwelling units under construction, including
closing costs and down payment assistance, interest buy-downs, and similar activities that result in the transfer of
title.

6) Affordable housing pre-development costs including legal, consulting, developer and other costs related to
obtaining site options, project financing, administrative costs and fees for loan commitments, zoning approvals,
and other related activities that do not have a physical impact.

7) Approval of supplemental assistance (including insurance or guarantee) to a project previously approved under
this part, if the approval is made by the same responsible entity that conducted the environmental review on the
original project and re-evaluation of the environmental findings is not required under §58.47.

If a project cannot be classified under any of the above-mentioned categories, then the project is not CENST and a higher
level of environmental review will need to be completed.

The ERR for a CENST project must include the completion of the following categories:
= Determination of Level of Review
= Finding of Categorical Exclusion Not Subject To Form
= 58.6 Checklist

NOTE: For CENST Projects, the following do not apply publication of the NOI/RROF, RROF/Certification Form, and a 15-day
HUD objection period required.

CEST Projects

A project classified under 24 CFR 58.35(a) is considered a Categorical Exclusion Subject To the requirements of 24 CFR 58.5
and requires the completion of a Statutory Checklist, and other evaluation, which evaluates 14 separate environmental
laws.

A CEST project is classified under one of the following categories below. See 24 CFR 58 for the official and complete list
of categories.

1) Acquisition, repair, improvement, reconstruction, or rehabilitation of public facilities and improvements (other
than buildings) when the facilities and improvements are in place and will be retained in the same use without
change in size or capacity of more than 20 percent (e.g., replacement of water or sewer lines, reconstruction of
curbs and sidewalks, repaving of streets, etc.).
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2) Special projects directed to the removal of material and architectural barriers that restrict the mobility of and
accessibility to elderly and handicapped persons.
3) Rehabilitation of buildings and improvements when the following conditions are met:
(i) Inthe case of a building for residential use (with one to four units), the density is not increased beyond four
units, and the land use is not changed;
(i) In the case of multifamily residential buildings:
A) Unit density is not changed more than 20 percent;
B) The project does not involve changes in land use from residential to non-residential; and
C) The estimated cost of rehabilitation is less than 75 percent of the total estimated cost of
replacement after rehabilitation.
(iii) In the case of non-residential structures, including commercial, industrial, and public buildings:
A) The facilities and improvements are in place and will not be changed in size or capacity by more
than 20 percent and
B) The activity does not involve a change in land use, such as from non- residential to residential,
commercial to industrial, or from one industrial use to another.

4) (i) Anindividual action on up to four dwelling units where there is a maximum of four units on any one site. The
units can be four one-unit buildings or one four-unit building or any combination in between; or

(ii) An individual action on a project of five or more housing units developed on scattered sites when the sites are
more than 2,000 feet apart and there are not more than four housing units on any one site.

(iii) Paragraphs (a)(4)(i) and (ii) of this section do not apply to rehabilitation of a building for residential use (with
one to four units), see paragraph (a)(3)(i) of this section.

5) Acquisition (including leasing) or disposition of, or equity loans on an existing structure, or acquisition (including
leasing) of vacant land provided the structure or land acquired, financed, or disposed of will be retained for the
same use.

6) Combinations of the above activities.

If a project cannot be classified under any of the above-mentioned categories, then the project is not CEST and an EA will
need to be completed.

The ERR for a CEST project must include the completion of the following categories:
= Determination of Level of Review
=  Statutory Checklist
e If a project occurs in the flood plain, the 8-Step Process for Compliance with Floodplain Management
needs to be completed. Consult DED to determine if the work proposed in the floodplain is incidental.
= 58.6 Checklist
=  Source Documentation including, but not limited to, a FIRM Map, an aerial map, letters sent to any agencies,
agency websites consulted, agency responses, and any other relevant information that provides support for your
findings within the Statutory Checklist.
=  Finding of Exempt Activity (if applicable)
= NOI/RROF Publication, complete one of two types depending upon the nature of the project:
* NOI/RROF Publication, completed where known are all sites for project activities.
¢ NOI/RROF Tiered Review Publication, completed only where specific sites unknown (e.g., projects
involving housing or commercial rehabilitation) but the broad review is complete.
= Tier Il Template (if applicable)
®*  Timing Summary Worksheet
= Affidavit of Publication or Proof of Posting
=  RROF/Certification Form — The completed form (that is, a PDF copy emailed to your Program Rep) must be
submitted to DED in a manner consistent with the Timing Summary (which begins the final comment period before
Environmental Clearance).
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NOTE: For CEST Projects (except where the project converts to Exempt), a Subrecipient must publish a NOI/RROF, submit
an RROF/Certification Form, and a 15-day HUD objection period is required. Where a CEST project converts to Exempt, see
section below.

NOTE: While completing the Statutory Checklist, if it is determined the project is within a floodplain, the Recipient will
need to conduct the 8-Step Process for Compliance with Floodplain Management unless there are specific exceptions to
this requirement. For additional information, see also 24 CFR 55 and consult with your DED program representative.

CEST Project Converting to Exempt
In some instances, a CEST Project may convert to Exempt. This may occur if the subrecipient has completed the Statutory
Checklist and has marked all authorities as Status “A”.

If Box “A” has been selected within the Determination Section of the Statutory Checklist, the subrecipient confirms that
the project does not require any further compliance measure (e.g., further consultation, mitigation, permit, approval, or
any other additional measure) with respect to any law or authority cited at 24 CFR 58.5.

When a project converts to Exempt, it will be necessary for the subrecipient to have completed the Determination of Level
of Review, the Statutory Checklist, and the 58.6 Checklist, and provide the necessary source documentation for the
project. After this information has been included in the ERR, the subrecipient then must complete a Finding of Exempt
Activity Form and note that the project is converting to Exempt according to 24 CFR 58.34(a)(12). The Finding of Exempt
Activity Form should be incorporated into the ERR and sent to DED.

NOTE: For CEST projects that convert to Exempt, the following documents/processes are not required: NOI/RROF
Publication, RROF/Certification or a 15-day HUD Comment Period.

EA Projects
A project not meeting the classification of Exempt, CENST, nor CEST, but classifies under 24 CFR 58.36, requires the
completion of an Environmental Assessment (EA). An EA includes a FONSI Determination, a Statutory Checklist,
Environmental Assessment Checklist, 58.6 Checklist, and all other required information as noted in the Environmental
Review Record.
The ERR for an EA project must include the completion of the following categories:
= Determination of Level of Review
=  Environmental Assessment (EA) Form
o Beginning in program year 2022, Climate Change needs to be addressed.
o Ifaproject occursinthe flood plain, the 8-Step Process for Compliance with Floodplain Management needs
to be completed. Consult DED to determine if the work proposed in the floodplain is incidental.
=  Source Documentation including, but not limited to, a FIRM Map, an aerial map, letters sent to any agencies,
agency websites consulted, agency responses, and any other relevant information that provides support for your
findings within the Statutory Checklist.
= Combined Notice of Finding of No Significant Impact (FONSI) and Notice of Intent to Request a Release of Funds
(NOI/RROF)
o NOI/RROF Publication, complete one of two types depending upon the nature of the project:
= NOI/RROF Publication, completed where known are all sites for project activities.
= NOI/RROF Tiered Review Publication, completed only where specific sites unknown (e.g., projects
involving housing or commercial rehabilitation) but the broad review is complete.
= Tier ll Template (if applicable)
=  Timing Summary Worksheet
= Affidavit of Publication or Proof of Posting
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= RROF/Certification Form — A pdf of the original sighed document must be submitted to the opportunity manager
and uploaded within the grant management system.
See also information below on how to complete these individual forms and the HUD website for further information.

NOTE: For EA Projects, a Subrecipient must publish a Combined Notice (FONSI/NOI-RROF), submit an RROF/Certification
Form, and a 15-day HUD objection period is required.

NOTE: If it is determined the project is within a floodplain, the subrecipient will need to conduct the 8-Step Process for
Compliance with Floodplain Management unless there are specific exceptions to this requirement. For additional
information, see also 24 CFR 55 and consult with your DED program representative.

PuBLICATION, RROF/CERTIFICATION FORM & HUD

The HUD regulations at 24 CFR 58 defines the publication requirements for CDBG projects and the process for receiving
environmental clearance after the subrecipient’s environmental review record has been completed for CEST or EA Projects
and has been signed by the RE Certifying Officer.

This process includes a public comment period publication:
= CEST Projects — uses the Notice of Intent to Request Release of Funds (NOI/RROF) or the NOI/RROF Tiered Review.
=  EAProjects— uses the Combined Notice of Finding of No Significant Impact (FONSI) and Notice of Intent to Request
a Release of Funds (NOI/RROF)

The completion of the RROF/Certification Form occurs after the first objection period. IMPORTANT: Complete this process
in the correct order (consistent with the Timing Summary Worksheet)or re-publication may be necessary.

24 CFR 58.21 defines time periods in regard to determining when a publication or objection period begins; time periods
are defined as:
All time periods in this part shall be counted in calendar days. The first day of a time period begins at 12:01
a.m. local time on the day following the publication or the mailing and posting date of the notice which
initiates the time period.

The RE must consider the comments and make modifications, if appropriate, in response to the comments from the
publication before completing the RROF/Certification Form. This process and undertaking must be documented and
submitted with the completed ERR.

Publication Requirements for CEST Projects
For CEST Projects the subrecipient is required to complete the following:
=  Timing Summary Worksheet (Submit to DED)
= Publication of the NOI-RROF
= A public comment period
= RROF/Certification Form with documentation of comments, if any
=  Timing Summary Worksheet
= The HUD 15-Day Objection Period.

The NOI-RROF cannot be published until after the RE Certifying Officer has signed the ERR. For CDBG projects, this means
that the ERR must be prepared and signed by Certifying Officer at least one day before publication. During the public
comment period, the ERR will be on display for public review. Once the RE Certifying Officer signs the ERR it is proper to
publish/post the NOI-RROF. Publication cannot be completed until at least one day after the RE Certifying Officer signs the
ERR. The public comment period cannot end on a weekend or a holiday (add days if necessary).
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The NOI-RROF Notice is published or posted for a time period defined at 24 CFR 58.45, 7 days when published or, if no
publication, 10 days when mailing and posting.

No earlier than the day after the public comment period has ended, the subrecipient completes the RROF/Certification
Form and sends a copy (PDF email to your Program Representative) to the Department along with the appropriate
documentation. This documentation includes an affidavit of publication (or posting) and a copy of the publication notice.
NOTE: To begin the 15-day objection period, it is acceptable practice to send a copy of the completed RROF/Certification
to DED. However, prior to DED issuing Notice of Release of Funds/Environmental Clearance, the form must be provided
to DED in a timely manner consistent with the Timing Summary Worksheet.

Publication Requirements for EA Projects
For EA Projects the subrecipient is required to complete the following:
=  Timing Summary Worksheet (submit to DED)
=  Publication of the Combined Notice of Finding of No Significant Impact (FONSI) and Notice of Intent to Request a
Release of Funds (NOI/RROF)
o NOI/RROF Publication, complete one of two types depending upon the nature of the project (see above)
= Public Comment Period
= RROF/Certification Form with documentation of comments, if any
®=  The HUD Objection Period.

The FONSI notice and NOI-RROF publication process can be completed concurrently using a Combined Notice (FONSI/NOI-
RROF) Publication. See Sample Combined FONSI/NOI-RROF Publication for the language that must be provided in the
notice.

The Combined FONSI/NOI-RROF cannot be published until at least one day after the RE Certifying Officer has signed the
ERR. For CDBG projects, this means that the ERR must be prepared and then signed by the RE Certifying Officer before
publication.

The Combined Notice is published or posted for a time period defined at 24 CFR 58.45, 15 days when published or, if no
publication, 18 days when mailing and posting. The public comment period cannot end on a weekend or holiday (add days
if necessary).

Environmental Assessment (EA) Notes:

No earlier than the day after the public comment period has ended, the subrecipient completes the RROF/Certification
Form and sends a copy (PDF email to your Program Representative) to the Department along with the appropriate
documentation. This documentation includes an affidavit of publication (or posting) and a copy of the publication notice.

1. To begin the 15-day objection period, it is acceptable practice to send a copy of the completed RROF/Certification
to the Department. However, prior to the Department issuing Notice of Release of Funds/Environmental
Clearance, the RROF/Certification form must be provided to the Department in a timely manner consistent with
the Timing Summary Worksheet.

2. While it is not recommended, if publishing the FONSI Notice and NOI-RROF separately (not combined), then two
separate 15-day public comment periods must be provided when publishing and two separate 18-day public
comment periods must be provided when posting. These notices could not run concurrently. No earlier than the
day after the public comment period has ended, the subrecipient completes the RROF/Certification Form and
sends a copy to DED, along with the appropriate documentation. Appropriate documentation includes:

e An affidavit of publication (or posting), and
e A copy of the publication notice.
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SOURCE DOCUMENTATION

Source Documentation is used to supplement the ERR and provide justification for the information that has been detailed
in the Compliance Documentation Section of the Statutory Checklist, the Environmental Assessment Form, and any other
section of the ERR. The ERR must be a standalone document that will provide a complete picture of the environmental
impacts of the project for a reviewer.

Examples of Source Documentation in CEST and EA Project reviews:
= Aerial map of site (identifying the project area(s)
=  FIRM map (identifying the project area(s) and clearly noting the project location on the map)
= Agency websites reviewed (including a copy of the agency website information)
= Letters to Agencies, copies of email discussions, site visit notes, etc.
= Responses from Agencies

The RE may use an environmental review from another agency to help supplement the ERR for the Department. A copy
of the review should be incorporated into the ERR and referenced in the Compliance Documentation Section of the
Statutory Checklist or the Source Documentation Section of the Environmental Assessment Form.

In addition, any Engineering Reports, Phase | ESA Reports, Phase Il ESA Reports, and any other relevant information should
be included in the ERR. Consult with DED for additional guidance.

Completing the Statutory Checklist for a CEST or the Assessment Form for an EA
The Statutory Checklist evaluates 14 separate authorities/ statutes for environmental issues and impacts. Each of these
14 authorities must be evaluated for every project. Within the Statutory Checklist, the subrecipient must follow
instructions detailed in the Checklist and select either Status A or Status B for each of the 14 authorities
(https://www.hudexchange.info/programs/environmental-review/federal-related-laws-and-authorities/).
These regulations include:
1. Air Quality

Airport Hazards

Coastal Zone Management

Contamination and Toxic Substances

Endangered Species

Environmental Justice

Explosive and Flammable Operations

Farmlands Protection

Floodplain Management (includes Flood Insurance)
. Historic Preservation (State Historical Preservation Office and Tribal Historical Preservation Office)
. Noise Control
. Water Quality (Sole Source Aquifers)
. Wetlands Protection
. Wild and Scenic Rivers

LN~ WN
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Selecting Status A: the subrecipient is documenting that the project is in compliance either because 1) the nature of the
project does not implicate the authority under consideration or 2) supporting information documents that the project
compliance has been achieved. If Status A is marked, the subrecipient is noting that no further compliance is needed, and
no further consultation, permitting, or additional evaluation are needed in regard to the Iltem evaluated.

Selecting Status B: the subrecipient is documenting that the project requires additional compliance. This includes an
additional compliance step or action, including but not limited to, additional consultation with or approval from an
oversight agency, performance of a study or analysis, completion of remediation or mitigation measures, obtaining a
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license or permit, or the specific project site has not been identified.

NOTE: Each of the 14 authorities’ environmental regulations must be evaluated for the project. Unacceptable responses
include leaving anything blank or providing a “not applicable” response. A failure to review all 14 categories result in the
subrecipient having to correct the Statutory Checklist and resubmit information to DED Department.

Statutory Checklist Process

A subrecipient must consult the appropriate statutes, authorities, executive orders, regulations, or policies as noted in
each of the 14 categories. 24 CFR 58.5 provides more information on the Related Federal laws and authorities that must
be reviewed.

In addition, utilizing the HUD Guide to Environmental Compliance (HUD Guide), as well as environmental information on
the HUD Exchange, can also be used as a tool to assist the subrecipient with the completion of the Statutory Checklist.
The HUD Guide provides guidance on how to appropriately provide compliance documentation. Review the Applicable
Activities, Threshold for Action, Source Documentation, and Action Required Sections as a whole in order to assist the
subrecipient.

The goal of the evaluation is to obtain environmental compliance with each of the 14 categories. Compliance can be
obtained in some instances by the subrecipient providing an appropriate narrative and source documentation within
the Compliance Documentation section of the Statutory Checklist. In other instances, it is necessary to provide additional
source documentation, including referencing website information (print relevant pages), providing letters sent to
agencies, agency responses, and any other relevant information.

The RE must retain all documentation (letters, maps, notes on comments of authorities contacted, etc.) to support the
Compliance Documentation in the ERR. The subrecipient should use the best available information to achieve
compliance.

Federal or State Agency consultation may be necessary to provide a proper environmental evaluation. Agency responses
may concur with a subrecipient’s findings and result in no need for further action, may place conditions on the project
prior to environmental clearance, or may halt the project until mitigating measures are identified and steps have been
taken to achieve compliance.

If permits are required, a listing of the specific permits needed and the procedures by which they will be obtained should
be attached to the ERR. If mitigating actions are required, the RE should fully describe the actions the subrecipient will
take to assure compliance.

The Statutory Checklist must be prepared and signed by the Preparer prior to being signed by the RE Certifying Officer.
A failure to have the Preparer sign the Statutory Checklist before the RE Certifying Officer will result in the subrecipient
having to correct the Statutory Checklist and resubmit the information to DED.

Completing the 24 CFR §58.6 — Other Requirements (58.6 Checklist) Form

The 58.6 Checklist must be completed for every project. For Exempt, CENST, or CEST projects the 58.6 Checklist is a
separate form that must be completed. For EA projects the 58.6 Checklist is incorporated into the Environmental
Assessment form and must be completed.

There are three main sections of the 58.6 Checklist that have to be reviewed. These include:
= Airport Runway Clear Zones and Clear Zone Notification [24 CFR Part 51.303(a)(3)]
= Coastal Barrier Resources Act [Coastal Barrier Improvement Act of 1990 (16 USC 3501)]
= Flood Disaster Protection Act [Flood Disaster Protection Act of 1973, as amended (42 USC 4001-4128)]
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The 58.6 Checklist provides a set of “yes” or “no” questions that have to be answered and must be supplemented with
proper source documentation. Source documentation may include an aerial map, FIRM map, Agency website information,
and any other relevant information that would substantiate the information provided in the 58.6 Checklist.

For the Flood Disaster Section, if “No” is answered for the first question, then it is not appropriate to answer the remaining
questions. The responsible entity must provide an applicable FIRM Map when it is necessary to provide evidence that a
project is not being located within a Special Flood Hazard Area (SFHA). If a FIRM map is attached, then it would be
necessary to cite the appropriate year and panel number of the FIRM map. There may be other Flood Disaster
documentation required if the project is located within the 500-year floodplain.

If “Yes”, the responsible entity must provide an applicable FIRM Map when it is necessary to provide evidence that a
project is being locating within a Special Flood Hazard Area (SFHA). If a FIRM map is attached, then it would be necessary
to cite the appropriate year and panel number of the FIRM map. Flood Insurance is required in order to receive HUD
Funds and use those funds within the Special Flood Hazard Area. For any project that requires flood insurance, contact
your Program Representative for guidance.

Special Considerations for Projects Involving Housing Activities or Acquisition

Additional requirements apply for projects involving housing activities, in particular those triggering Environmental Site
Assessments (ESA) Phase |, which are required for multi-family residential, but strongly recommended for other residential
situations. However, if project involves housing activities and an ESA is not ordered, the ERR preparer must document
evidence of taking Minimum Review Steps as described below.

An ESA is recommended when 1) acquiring property for residential or commercial purposes, or 2) when converting a
property from non-residential to residential use. In addition, an ESA may limit legal liability from a release of hazardous
substances or a range of contaminants found within the scope of the Comprehensive Environmental Response,
Compensation and Liability Act (or “CERCLA”). An ESA is considered an appropriate inquiry and accepted as good
commercial standards and practice. Remember, there are serious public health and legal implications to the potential or
current property owners pertaining to CERCLA rules, and the developer should seek legal counsel to assess all possible
issues.

An ESA is a report, prepared by an Environmental Professional, assessing known and potential risks associated with a
particular site. The current standard follows ASTM E1527-21, which more clearly identifies circumstances meeting
Recognized Environmental Conditions (REC):

e Controlled Recognized Environmental Conditions (CRECs) are defined as a site with risk-based closure of
contamination and no further remediation is required, but with residual contamination that still exists above
residential levels, hence the property becomes subject to land-use restrictions.

o A CREC property is limited to commercial and industrial use only.
o A CREC property has contamination (where the success of any mitigation is unknown) and no residential
development is allowed

e |tis advised that an ESA includes a hazard assessment of asbestos (which is often omitted as a “non-scope” item).

e Itis not required that an ESA include radon hazard assessment (as that is subject to licensed radon specialists).

e An ESA Phase | is required for multi-family, (and multi-unit) new construction residential housing projects, and
should include conclusions from the ESA preparer pertaining to suitability of the soil from prior farmland
(converted to residential use) from agricultural chemicals used in the past including common agricultural
pesticides and herbicides, heavy metals such a mercury, fluorine, chromium, cadmium, lead, copper, nickel and
zinc and arsenic.
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o The ESA should conclude as to any RECs pertaining to their findings.
o This conclusion may require additional soil testing and should include conclusions pertaining to vapor
intrusion.
=  The conclusion may be only realized after an ESA Phase Il is conducted, and the ESA Environmental
Professional should be notified at the time of ordering an ESA Phase | report to allow for planning,
extra costs and the required conclusive statements.
o Costs of the ESA Phase | or Il can be included in project costs (and are not considered administrative costs).
o ESA preparers can suggest mitigation.
When reviewing ESAs, be sure to look for the new standard and conclusions pertaining to vapor intrusion and soil toxicity
from RECs or CRECs, which might prohibit residential land-use. An ESA report is good for one year and may be required to
be updated after (6) six months.

Minimum Review Steps
If an ESA is not ordered, the ERR preparer must document evidence of taking these minimal review steps:

1. Conduct a site visit/inspection.

2. Describe Historical Use using Sanborn maps or any other available resources as appropriate.

3. Review the EPA’s website for contaminant neighbors, noting nearby business with toxic contamination issues that
have continuing violations. Further, additional assessment is required for businesses having remediation and/or
fines. Conclude as to nearby contamination risk.

4. Request an ESA if any situations make the preparer uncomfortable or suspicious of underlying contamination
issues.

5. Conclude with stated explanations and reasons for why an ESA is not needed.

Radon Mitigation for Projects

Radon mitigation is included under Contamination and Toxic Substances of the Statutory Checklist. Designated by the
nature of the housing activities, guidance below extends into the impact of the ERR on project implementation. A proactive
approach will reduce liability potential for all vested parties. Radon mitigation is expected to follow State law (which
includes radon mitigation for commercial spaces). Evidence of radon testing must be included in the ERR file. For more
information, see Chapter 4 Developing Program Guidelines.

You should consult your project representative regarding Radon issues especially in commercial settings. Please review
CPD-23-1032 Notice for more information on radon mitigation.

TIMING CONSIDERATIONS

For projects that require publication notices (i.e., CEST projects that do not convert to Exempt and EA projects) it is critical
to ensure the public received the proper time period in which to comment and review the environmental record that was
prepared by the subrecipient. After the public comment period, information is sent to DED and the public has an additional
period of time in which to object to environmental review process, the HUD 15-Day objection period.

Below is additional information on drafting the public notices for projects and in ensuring the proper timing requirements
are met for each project. For additional guidance and resources, reference the Other Resources & Timing Worksheets
section at the end of this chapter.

Drafting the NOI-RROF for CEST projects
Once the RE Certifying Officer signs the environmental record, the Notice of Intent to Request Release of Funds (NOI-
RROF) can be published in the newspaper or posted, but no earlier than the day after the RE Certifying Officer signs the

2 CPD Notice on Departmental Policy for Addressing Radon in the Environmental Review Process (hud.gov)
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environmental record. The specific DED-approved NOI-RROF notice language must be used for the publication (see DED’s
website for template language). The timing worksheet can assist in ensuring that the language of the Notice is properly
written in order to ensure the subrecipient provides the proper comment period for the public to review the
environmental record.

It is important to know the exact date that the newspaper will publish the NOI-RROF public notice as this will determine
the date of the last day of the public comment period and the earliest date in which the RE Certifying Officer can sign the
RROF/Certification Form. DED recommends adding a day or two to the end of the comment period to ensure meeting of
the appropriate HUD public comment period. The public comment period cannot end on a weekend or holiday.

The first paragraph of the NOI-RROF notice notes “On or about” the RE will undertake a specific project. This “On or after”
language is referencing the earliest date that the RE can sign the RROF/Certification Form. The RROF/Certification Form
cannot be signed until the day after the end of the public comment period. Using the Timing Summary Worksheet on the
website to ensure proper timing.

For example, if the RE signs the environmental record (all CEST required categories) on July 10 then the earliest date that
the NOI-RROF could be published would be on July 11.

EXAMPLE Timing Worksheet for NOI-RROF Publication Notice

Date DLR Date(s) RE signs: | Date of Begin
signed by RE Stat. Checklist & | Publication, Counting...
Certifying 58.6 Checklist. NOI-RROF
Officer 1 2 3 4
7/10 7/11 7/12 7/13 7/14 7/15
07/09 Stage 4: Date of | Stage 5: Date
Stage 3: Date is | or after is no earlier
prior to completion Stat. than day after
preparation and | Checklist and RE signs.
completion of 58.6. Enter DATE of
Stat. Checklist the NOTICE.
and 58.6.
Last Day of Earliest Date can sign RROF/Cert Form
Comment
Period _7/19
5 6 7 Stage 6: Occurs day after comment period ends. In the
NOTICE this is the “On or about” date.
7/16 717 7/18
Clearly identify
this date in the
NOTICE.

If the Notice is published on July 11, then the subrecipient would begin counting for the 7-day public comment period
on the next day (July 12%). The last day of the public comment period as identified within the public notice within the “All
comments received by” section would be July 18 (as this includes seven complete days for the public to comment).

PUBLIC COMMENTS

Any individual, group, or agency may submit written comments on the ERR to the RE
designated office responsible for receiving and responding to comments. All comments received
by [if notice is published: notice date plus seven days | if notice is mailed and posted: mailing
and posting date plus ten days] will be considered by the name of RE prior to authorizing
submission of a request for release of funds.
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NOTICE OF INTENT TO REQUEST RELEASE OF FUNDS

Date of Notice

Name of Responsible Entity [RE]
Address (e.g., Street No. or P.O. Box)
City, State, Zip Code

Telephone Number of RE

On or about at least one day after the end of the comment period the name of RE will if the RE
is not also the grant recipient, insert the following language here: “authorize the [name of grant
recipient] to” submit a request to the HUD/State administering agency for the release of name
of grant program funds under Title/Section [ ] of the name of the Act of [vear], as amended, to
undertake a project known as project title for the purpose of nature/scope of project,
estimated funding (include non-HUD funding sources if applicable) and project location (if
applicable).

Because the last day of the public comment period is July 18™, the earliest date that the RE can sign the RROF/Certification
Form would be July 19 and this is the date that is added to the “On or about” portion of the Notice.

Drafting the Combined Notice (FONSI/NOI-RROF) for EA projects

Once the RE Certifying Officer signs the environmental record, the Combined Notice (FONSI/NOI-RROF) Finding of No
Significant Impact and Notice of Intent to Request Release of Funds can be published in the Newspaper or posted, but no
earlier than the day after the RE Certifying Officer signs the environmental record. The specific required Combined Notice
language must be used for the publication. (See the Sample Notice language). A Timing Summary Worksheet will ensure
that the language of the Notice is properly written in order to ensure the subrecipient provides the proper comment
period for the public to review the environmental record.

It is important to know the exact date that the newspaper will publish the Combined Notice as this will determine the date
of the last day of the public comment period and the earliest date in which the RE Certifying Officer can sign the
RROF/Certification Form. Adding a day or two to the end of the comment period may be appropriate to in order to ensure
that the HUD public comment period is met. A comment period cannot end on a holiday or a weekend (and add extra
days as needed).

PUBLIC COMMENTS

Any individual, group, or agency may submit written comments on the ERR to the RE
designated office responsible for receiving and responding to comments. All comments received
by [if notice is published: publication date plus fifteen days | if notice is mailed and posted: mailing
and posting date plus eighteen days] will be considered by the name of RE prior to authorizing
submission of a request for release of funds. Comments should specify which Notice they are
addressing.
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The first paragraph of the Combined Notice notes “On or about” the RE will undertake a specific project. This “On or
about” language is referencing the earliest date that the RE can sign the RROF/Certification Form. The RROF/Certification
Form cannot be signed until the day after the end of the public comment period. Using the Timing Worksheet above will
assist the subrecipient in ensuring proper timing.

For example, if the RE signs the environmental record (all EA required categories) on July 10 then the earliest date that
the Combined Notice could be published would be on July 11. You will notice that counting for the 15-day public comment
period does not begin until the day after the Combined Notice is published.

EXAMPLE Timing Worksheet for Combined Notice (FONSI/NOI-RROF)

Date DLR Date(s) RE Date of Begin
signed by RE signs: Publication, Counting...
Certifying Stat. Checklist, Combined
Officer 58.6, & EA Notice 1 2 3 4
07/09 7/11 7/12 7/13 7/14 7/15
Stage 3: Date 7/10 Stage 5: Date
is prior to Stage 4: Date of | is no earlier
preparation & | or after than day after
completion of completion Stat. | RE signs. Enter
Stat. Checklist, | Checklist and DATE of
58.6, and EA. 58.6. NOTICE.
5 6 7 8 9 10 11
7/16 717 7/18 7/19 7/20 7/21 7/22
Last Day of | Earliest Date RE can sign RROF/Cert Form
Comment
Period
12 13 14 15
7/23 7/24 7/25 7/26 7/27
Clearly Stage 6: Occurs day after comment period
identify this ends. In the NOTICE this is the “On or
date in the about” date.
NOTICE.

If the Notice is published on July 11th, then the subrecipient would begin counting for the 15-day public comment period
on the next day (July 12th). The last day of the public comment period as identified within the public notice within the “All
comments received by” section would be July 26 (as this includes fifteen complete days for the public to comment).
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NOTICE OF FINDING OF NO SIGNIFICANT IMPACT AND
NOTICE OF INTENT TO REQUEST RELEASE OF FUNDS

Date of Notice

Name of Responsible Entity [RE]
Addpress (e.g., Street No. or P.O. Box)
City, State, Zip Code

Telephone Number of RE

These notices shall satisfy two separate but related procedural requirements for activities
to be undertaken by the name of RE or grant recipient.

REQUEST RELEASE OF FUNDS

On or about at least one day after the end of the comment period the name of RE will if the RE
is not also the grant recipient, insert the following language here: “authorize the [name of grant
recipient] to” submit a request to the HUD/State administering agency for the release of name
of grant program funds under Title/Section [ ] of the name of the Act of [vear], as amended, to
undertake a project known as project title for the purpose of nature/scope of project,
estimated funding (include non-HUD funding sources if applicable) and project location (if
applicable).

Because the last day of the public comment period is July 26", the earliest date that the RE can sign the RROF/Certification
Form would be July 27 and this is the date that is added to the “On or about” portion of the Notice.

Completing the RROF/Certification Form

As noted above the RE Certifying Officer cannot sign the RROF/Certification Form until after the end of the public comment
period. Using the Timing Summary Worksheet ensures that proper timing was provided within the public notice and to
ensure that the RE does not sign the RROF/Certification Form too early — either of which may trigger republication.

Once the public comment period has ended, the RE can sign the RROF/Certification Form. This informs the public that the
subrecipient has completed the environmental review public comment period; that they are preparing to begin the HUD
15-Day objection period; and are ultimately requesting environmental clearance for the project.

HUD 15-Day Objection Period and Obtaining Environmental Clearance

Using the Timing Summary Worksheet will help determine the earliest date that the RE can sign the RROF/Certification
Form for CEST and EA projects. It also assists in identifying when the HUD 15-Day Objection Period will begin and note
that the Objection Period cannot begin until after DED receives the signed RROF/Certification Form, an Affidavit of
Publication (or Posting) and a copy of the publication notice.

For example, if the earliest date that the RE could sign the RROF/Certification Form was on July 27 (and did sign the Form
on that date) then the subrecipient would have to send a copy of the signed RROF/Certification Form, the affidavit of
publication, and a copy of the publication notice to DED. If this information was emailed on the same day that the Form
was signed then DED would note that the proper documentation was received on July 27™. Based on this information,
counting for the HUD 15-Day Objection Period would begin on the next day (July 28") and would run through August 11",
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From the table below you will see that the earliest date that environmental clearance could be obtained for the project
would be on August 12",

Earliest Date RE | Date RE signs the Date DED receives | Begin Counting
can sign RROF/Cert Form the RROF/Cert, the | For HUD 15 Day
RROF/Cert affidavit of Objection Period
Form publication, and a
copy of the notice
1 2 3 4
_7/127 7/27

_7/127 Stage 7 7/28 7/29 7/30 7/31
Stage 6: Occurs
day after
comment period
ends. In the
NOTICE this is
the “On or
about” date.

5 6 7 8 9 10 11
81 82 83 _8/4_ 85 _8/6_ 87
Last Day of HUD Earliest Date to obtain
Objection Period environmental clearance
12 13 14 15
8/12
_8/8_ _8/9_ 8/10 8/11 Stage 8: Occurs day after comment
period ends.

NOTE: A failure to provide an appropriate public comment period and a failure to sign the RROF/Certification Form on the
correct date (and providing DED with a copy in a timely manner) will result in the subrecipient having to republish, which
could result in delays to the project.

NOTE: The last day of an objection period cannot fall on a weekend or holiday (in which case, more days should be added).
A comment period must be extended by the RE, if a public commentor requests a paper copy of the ERR by mail. (That is,
itis required to extend time for a public review due to the slower process of receiving mailed requests or mailing requested
documents).

Floodplain Disaster Analysis

The HUD issued new rules governing floodplain management and protecting wetlands effective April 23, 2024. The
Federal Flood Risk Management Standard (or “FFRMS”) established new regulations to “modernize” floodplain
evaluation, including:

e For new construction housing programs within the 100-year floodplain (a 1% annual chance of flooding), a
requirement that the lowest floor be elevated at least 2 feet above the Base Flood Elevation (or “BFE”).

e Requiring the 8-Step public notification to include activities within the 500-year floodplain (a .2% annual
change of floods), and not requiring an 8-Step public notice when the activity is not a “substantial
improvement or action”.

e For new construction, a new process, which prefers a “climate-informed science approach” (or “CISA”), for
analysis of floodplain risk and approach to floodplain management. The CISA uses the best available
hydrologic data that is actionable. An alternative process called the Freeboard Value Approach (or “FVA”)
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requires structures to be built at least two feet above the BFE (or three feet above the BFE for “critical
actions”.

For projects located in the 500 year floodplain (at a minimum), will require DED consultation at the early stages of
project planning or before beginning ERR work.

8-Step Process for Compliance with Floodplain Management

If a project has been determined to be located within a Special Flood Hazard Area (SFHA) as indicated on a Flood Insurance
Rate Map (FIRM) or located in a wetland as determined by consultation with the Natural Resources Conservation Service
and/or U. S. Army Corps of Engineers, then it may be necessary for the subrecipient to complete the 8- Step Process as
required by 24 CFR 55.20. This process must be completed prior to finalizing the Statutory Checklist or Environmental
Assessment form.

Projects, including aggregating all CDBG and non-CDBG funded activities, that meet an exception under 24 CFR 55 would
not have to complete the 8-Step Process, or may be able to complete the 5 Step Process. All other projects would need to
complete the 8-Step Process if they are located within a SFHA (i.e. 100 year floodplain) or even those considered to be a
‘critical action’ in which case those projects located within a 500 year floodplain.

In some situations, a modified “5-Step” process is allowed, consult the regulations DED for details.

Complete the 8-Step Process Form and instructions. Complete the required publications including the Notice for Early
Public Review and the Notice and Public Explanation.

TIERED ENVIRONMENTAL REVIEW (24 CFR 58.15)

A tiered environmental review is a process in which a subrecipient completes a CEST or EA Project review, but, due to the
nature of the project activities, has not identified any or all of the sites where the project activities will be completed.

To properly complete a tiered environmental review, the subrecipient must complete a two-step process. The first step is
to complete the CEST or EA Environmental Review Record by identifying and evaluating those issues that can be reviewed
without having sites identified (“broad review”).

The issues that cannot be evaluated without having specific sites identified would be reviewed once sites have been
selected and noted within the Tier Il evaluation. Language within the Compliance Documentation section of the Statutory
Checklist would note “A Tier Il evaluation will be conducted as sites are identified” and additional compliance
documentation language would be provided.

In addition, attached to the Statutory Checklist is a Site Specific Tier Il Environmental Review Template, identifying all the
topics that will be reviewed within the Site Specific Review for the project and identify the methods that will be used to
obtain the information.

Following issuance and receipt of the Environmental Clearance/Release of Funds from DED and once a potential site has
been identified, the subrecipient completes a Site Specific Tier Il Environmental Review for that site. The subrecipient
would identify and evaluate those issues that were noted in the Statutory Checklist (CEST Projects) or the Environmental
Assessment Form (for EA projects) that required further evaluation once sites had been identified.

=  For owner occupied rehabilitation activity, this may include, but would not be limited to Contamination and Toxic
Substances, Floodplain Management, Historic Preservation, Noise Control, Environmental Justice, and Flood
Disaster Protection.
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=  For commercial rehabilitation activity, this may include, but would not be limited to, Contamination and Toxic
Substances, Floodplain Management, Historic Preservation, and Flood Disaster Protection.

Recordkeeping Considerations

The Tier Il environmental review supplements the broad review for which DED issued environmental clearance. Reference
to the Site Specific Tier Il Environmental Review must be included within the project description and found within the
Determination of Level of Review Form, the Statutory Checklist, the Environmental Assessment Form, 58.6 Checklist, and
the NOI-RROF Publication.

The subrecipient must maintain records of all Site Specific Tier Il environmental reviews completed. Each review should
follow the template provided on DED’s website and is part of the ERR that is retained in the subrecipient’s project files.
This Site Specific Tier Il Environmental Review must reference the CEST or EA Environmental Review Record completed
previously, and had received environmental clearance. Retain Site Specific Tier Il Environmental Reviews for all sites within
the appropriate client/property file. For ease of reference, retain a listing all sites/properties having completed a Tier Il
with the ERR, this would also include records of any mitigation or re-evaluation undertaken throughout implementation
of the project.

Following completion of the Site Specific Tier Il Environmental Review and where identified is “Status A” for all areas not
resolved within the broad review, which required completion of this the tiered review, the subrecipient must acknowledge
the site has environmental clearance. Including reference to environmental clearance may be included within the Notice
to Proceed or other such official written notice to be included within the client/property files. Any such notices should be
on official letterhead and signed and dated by the appropriate party as identified within the project’s Program Guidelines
or otherwise acknowledged.

Each Site Specific Tier Il Environmental Review needs to be signed by the preparer and the Responsible Entity (RE). For more
information about the threshold for selecting “Status A”, see Completing the Statutory Checklist section.

NOTE: An additional public comment period or HUD Objection Period is not required for a Tier Il Environmental Review
after the subrecipient has already received environmental clearance for the broad review. DED does not require
submission of Tier Il reviews as they are completed; however, such documentation is reviewed as a part of compliance
monitoring and records must be complete.

NOTE: Tier Il reviewed projects may also result in conditions requiring re-evaluation while undertaking project activities
following environmental clearance. It is the subrecipient’s responsibility to assess and re-evaluate in such situations,
retaining records of any resulting action and/or determination taken.

RE-EVALUATION AND CERTIFICATION OF CONTINUED ENVIRONMENTAL COMPLIANCE
OF PREVIOUSLY CLEARED PROJECTS (24 CFR 58.47)

In some instances, circumstances surrounding a project change (e.g., change in scope, scale, environmental conditions,
etc.). This requires re-evaluation for a project having previously received environmental clearance. Where projects are
revised, delayed or otherwise changed such that a re-evaluation of the environmental review is necessary, submission of
the Certification of Continued Environmental Compliance is required. Depending on the situation, this may or may not
require and accompany submission of an agreement amendment request and/or necessitate completion of a new ERR by
the responsible entity (RE).

The purpose of the RE’s re-evaluation is to determine if, given the new circumstances, the original findings are still valid
for which environmental clearance was issued. Where the RE completes the Certification of Continued Environmental
Compliance form and the original findings are still valid, but the data and conditions upon which they were based have
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changed, the responsible entity must amend the original findings and update their ERR by including their re-evaluation
and determination based on its findings. These materials are considered supplemental to the ERR for which environmental
clearance was issued.

Upon completion of the Certification of Continued Environmental Compliance (including any associated attachments),
send a copy to DED for concurrence. For recordkeeping and to acknowledge approval of the submitted materials, DED
shall return a copy for the subrecipient to retain within in the ERR.

NOTE: if additional funds are being received for a project that has previously received environmental clearance describe
why the project can be classified as supplemental assistance as defined at 24 CFR 58.35(b)(7). In this instance, the
subrecipient would complete an environmental review packet for CENST projects and include a Certification of Continued
Environmental Compliance form.

NOTE: ERRs may only be re-evaluated within a five-year period after the original Record received Environmental
Clearance. If the ERR is older than five years, the subrecipient must conduct a new Environmental Review.

Re-Evaluation Threshold and Process
The purpose of re-evaluation is to determine if the new circumstances still justify and support the environmental finding
originally issued. The RE should re-evaluate its environmental findings when:
= The subrecipient proposes substantial changes in the nature, magnitude or extent of the project, including adding
new activities not anticipated in the original scope of the project;
o Example 1: original geographic footprint of project activities has expanded into an area not previously
reviewed in the existing ERR.
o Example 2: due to increased amount of local funds available, the scale of the project increased allowing
for installation of more linear feet of pipeline.
= There are new circumstances and environmental conditions or mitigation that may affect the project or the
environment, such as concealed or unexpected conditions discovered during implementation; or
o Example 1: a disaster event (e.g., flooding, fire, etc.) occurred within the area.
o Example 2: when breaking ground, contractors uncovered a previously unknown underground storage
tank.
= The subrecipient proposes the selection of an alternative not in the original environmental finding.
o Example: the mitigation did not identify an alternative now being considered.

If the original finding is still valid, the RE must affirm the original findings by completing the Certification of Continued
Environmental Compliance Form and update the ERR. Under these circumstances, if a FONSI notice has already been
published, no additional FONSI notice is required.
e If the re-evaluation is the result of a change in the scope, scale, nature, magnitude and/or location of a project,
or additional funds are added to a project with previous environmental clearance, then the RE must submit to
DED a Certification of Continued Environmental Compliance form with a CDBG Amendment Request Form for
approval.
e For more information about what triggers an amendment request, see CDBG Agreement Amendment Request
Form.

If the RE determines that the original finding is no longer valid, it must re-initiate an additional CEST or EA review process
if its evaluation indicates potentially significant impacts. The Certification of Continued Environmental Compliance Form
is available on DED’s website.
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OTHER RESOURCES & TIMING WORKSHEETS

Provided below is a non-exhaustive listing of further reading related to the information included within this chapter.
Chapters specifically referenced in the above sections include:

e Chapter 2 — Administrative Overview

e Chapter 3 — CDBG National Objectives & Fundability

e Chapter 4 — Developing Program Guidelines

e Appendix | Section 2 — Environmental Compliance

o Timing Worksheets

e HUD Exchange, https://www.hudexchange.info/programs/environmental-review/

OVERVIEW OF ENVIRONMENTAL REVIEW RECORD (ERR) CATEGORIES

The following categories will be needed in a recipient’s ERR depending on the type of project the recipient is completing.
Complete the Environmental Review Record using one of the four levels of review.

Exempt Activities [24 CFR 58.34]
= Determination of Level of Review
=  Finding of Exempt Activity
= 58.6 Checklist

Categorical Exclusion Not Subject To (CENST) Activities [24 CFR 58.35(b)]
= Determination of Level of Review
=  Finding of CENST Activity
= 58.6 Checklist
= Supporting Documentation (if necessary)

Categorical Exclusion Subject To (CEST) Activities [24 CFR 58.35(a)]
= Determination of Level of Review
= Statutory Checklist
= 58.6 Checklist
= Supporting Documentation
=  Timing Summary Worksheet
= 7-Day Public Notice NOI/RROF Publication®
= RROF/Certification
= 8-Step Process for Compliance with Floodplain Management (if necessary)
= Sjte Specific Tier Il Template (if necessary)*
= (Certification of Continued Environmental Compliance (if necessary)
=  Finding of Exempt Activity (if applicable)

Environmental Assessment [24 CFR 58.36]
=  Determination of Level of Review
= HUD Environmental Assessment
= Supporting Documentation
=  Timing Summary Worksheet
= 15-Day Public Notice FONSI &NOI/RROF Publication®

3 There are two types of this notice. More detailed information provided within the above sections.
4 Where project required a tiered review process, all Site Specific Tier II Environmental Reviews are retained for recordkeeping. Unless otherwise directed,
these do not need to be submitted to DED but must be maintained within the ERR file(s).
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= RROF/Certification

= Supporting Documentation

= 8-Step Process for Compliance with Floodplain Management (if necessary)
= Sjte Specific Tier Il Template 2

= Certification of Continued Environmental Compliance (if necessary)
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Chapter 7 - Record of Changes

Description of Change Section
7/2024 State of Nebraska updated procurement processes via Bills 461 and
1300.

CHAPTER 7 — PROCUREMENT

PROCUREMENT OVERVIEW

The purpose of this chapter is to provide information about the federal requirements for procurement of supplies,
equipment, and services. This chapter focuses on 2 CFR §200.317-200.327 which sets forth the standards that are
applicable to procurement for Federal grants and cooperative agreements and sub-awards to State, local and Indian tribal
governments. Rules governing the contents of bid specifications, especially the required federal provisions, are included.
It also addresses the methods of procurement and all rules governing the utilization of the methods. DED guidance is a
supplement to federal and state requirements enumerated and discussed in brief within this manual. Subrecipients are
responsible for understanding and complying with federal or state requirements located within the original source. In
some instances, DED may require a more stringent approach in which case those requirements are detailed. Best practices
are included here to encourage successful implementation. Additional information on procurement associated with
construction projects is in Chapter 9 — Construction & Labor Standards.

SUBRECIPIENT RESPONSIBILITIES

DED requires all subrecipients to adopt written Procurement Procedures and a written Code of Conduct, which includes
conflicts of interest policies prior to obtaining Notice of Release of Funds (ROF). A subrecipient must use documented
procurement procedures consistent with State, local, and tribal laws and regulations; Federal law and the standards
identified within 2 CFR Subtitle A, Chapter Il, Part 200, Subpart D “Post Federal Award Requirements”, §200.317-327; and
24 CFR Subtitle B, Chapter V, Subchapter C, Part 570, “Community Development Block Grants.”! The due diligence is on
the subrecipient to award contracts only to responsible contractors? possessing the ability to perform successfully under
the terms and conditions of a proposed procurement. Consideration will be given to such matters as contractor integrity,
compliance with public policy, record of past performance, and financial and technical resources.

Note that the State of Nebraska effective July 19, 2024, updated its procurement processes. Legislative Bills 461 and
1300 (108" Legislative Session) made several changes to the process for obtaining goods and services. The Department
of Economic Development is making subrecipients of its federal grants aware of these changes because subrecipients
are required to follow state procurement laws when the state requirements are more restrictive than the federal
procurement requirements found in the Uniform Guidance (2 CFR 200, Subpart D), specifically, 2 CFR 200.317 through
200.327.

The following is a non-exhaustive list of changes to note to the state procurement processes:

e Updated the list of factors to be considered for competitive bids (Neb. Rev. Stat. § 73-808)

e Included the option of soliciting bids in the form of a public notice in a paper of general circulation (Neb. Rev. Stat. §
73-809)

e Expanded the evaluation of bids to include realistic and reasonable prices (Neb. Rev. Stat. § 73-810)

e Required a proof-of-need analysis for bids in excess of $15 million dollars (Neb. Rev. Stat. § 73-817)

! See 2 CFR §200.318(a).
2 Contractor is defined as any entity entering a contract with the subrecipient.
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e Adopted the Pacific Conflict Stress Test Act (Neb. Rev. Stat. §§ 81-831 to 81-836) and the Foreign Adversary
Contracting Prohibition Act (Neb. Rev. Stat. §§73-901 to 73-907). *Effective date: April 17, 2024.

The Department strongly encourages subrecipients to consult with their legal counsel to determine how the changes in
the state procurement processes affect the subrecipient and their respective procurement policies and procedures. Note,
as set forth above, that subrecipients are required to apply the most restrictive federal, state or local rule to their
procurement requirements when expending federal financial assistance (grants and loans) that are subject to the Uniform
Guidance as set forth in 2 CFR 200.318(a).

Internal Controls

Subrecipients must establish and maintain effective internal control over the CDBG award, providing reasonable assurance
that all parties involved comply with federal, state, and local statutes, regulations, and the terms and conditions of the
CDBG award. Internal controls should comply with guidance in “Standards for Internal Control in the Federal Government”
issued by the Comptroller General of the United States or the “Internal Control Integrated Framework”, issued by the
Committee of Sponsoring Organizations of the Treadway Commission (COSO).>

Under internal controls, the subrecipient establishes standards of conduct concerning integrity and ethical values. The
subrecipient uses ethical values to balance the needs and concerns of different stakeholders, such as regulators,
employees, and the public. The standards of conduct guide the directives, attitudes, and behaviors of the subrecipient in
achieving the subrecipient’s objectives. Furthermore, these internal controls are critical when a subrecipient is working
with a contractor to do work on behalf of the subrecipient. For example, a contractor shall not be involved in the
preparation of bid documents should said contractor intend to bid on any part of the subrecipient’s project. Nor shall that
entity be involved in reviewing, scoring, and/or decision-making involving an award of contract. Internal control of such
procedures may safeguard against loss-leader arrangements, conflicts of interest, and other compliance concerns.

Conducting procurement processes prior to CDBG award does not remove the requirement to make use of internal
controls. It is the subrecipient’s responsibility to comply with federal, state, and local statutes, regulations, and the terms
and conditions of federal awards, including CDBG.

WARNING: The subrecipient must not execute any contract for goods or services prior to the DED issuing the subrecipient
a written environmental clearance and Notice of Release of Funds (ROF) with the exception of contracts for general
administration services.

Conflicts of Interest

Subrecipients must take significant steps to avoid conflicts of interest.* In certain instances, where the applicant
community solicited a firm to prepare the application, and where that firm may also provide contracted services related
to the CDBG project and intends to submit a proposal for those services, that firm may not in any way assist the
subrecipient in the procurement process. Such a conflict of interest may result in DED disallowing the use of CDBG funds
or local matching funds for the payment of such costs of the subsequently procured contract and may affect future
eligibility to receive CDBG funds.

3 See 2 CFR §200.303(a).

4 A conflict of interest arises when an employee, officer, or agent, any member of his or her immediate family, his or her partner, or an organization
which employs or is about to employ any of the parties indicated herein, has a financial or other interest in or a tangible personal benefit from a firm
considered for a contract. See 2 CFR §200.318(c)(1).
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System for Awards Management (SAM) Verification for Subrecipients, Contractors, Subcontractors,

Suppliers, and Firms>

SAM is an official U.S. government system that was created to provide a comprehensive list of individuals and entities
debarred from contracting with the federal government. The subrecipient is responsible for maintaining SAM verification.
Based on the entity’s relationship to the CDBG-funded project, there are two primary levels of SAM verification. The
subrecipient must maintain documentation as to initial verification and confirm verification prior to awarding a contract
and charging any costs to the grant.

e First level: the subrecipient; associated entities at time of application as described in the CDBG Application
Guidelines;® and commercial rehabilitation program business participants must have an Unique Entity Identifier
(UEI) number, active SAM registry, and have no active exclusions.

e Second level: SAM verification of construction contractors; subcontractors; suppliers; and/or firms providing
professional services consists of confirming the entity is not debarred and/or does not have an active exclusion.

TIMING OF CONTRACT EXECUTION

Only after Notice of Approval (NOA), may the subrecipient enter general administration service contracts; entering all
other contracts associated with the project must occur after Release of Funds (ROF). In other words, the subrecipient
would enter construction management, housing management, lead based paint, and construction contracts after ROF.
Procurement process(es) may occur prior to ROF; however, non-administrative contracts may not be entered into prior
to DED’s issuance of environmental clearance and ROF. Conditional contracts are discouraged.

ROLES AND CAPACITY
Initial Decision

Will the subrecipient select a third party to perform all or part of the CDBG Agreement activities” using some method of
procurement?
= [f no, and all the work will be done in-house, then the subrecipient will not have to meet any federal procurement
requirements
= [fyes, the federal procurement requirements will apply

Depending on the scarcity of the item or service desired and the size of the purchase, different methods of procurement
are available under the federal regulations.

Starting the Work
= In-House:
o City Officials and Staff
If the subrecipient will use only its own staff to work on the grant, work may begin after the CDBG agreement
is fully executed and DED has provided a written ROF. The only costs incurred prior to ROF that are eligible
for reimbursement from CDBG funds are general administration activity costs, unless a special pre-
agreement is issued to the subrecipient.

Procurement procedures do not apply to officials of the subrecipient who are acting in their official capacity.
Consequently, if a city council has officially designated an attorney as City Attorney, or an engineer as City

3 Refer to CDBG Policy Memo 18-02.

% Special Policies for CDBG Applicants: 1) If an application requires participation of entities that are not eligible applicants, each such entity must
provide written assurance that it concurs with the project and is committing its resources, if any, as stated in the application. 2) In addition, eligible
applicants may provide CDBG funds to a Neighborhood-based Nonprofit Organization or Nonprofit Development Organization (NDO).

7 Procurement must be adhered to for activities paid with CDBG funds and those funds identified as match to the project.
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Engineer, the individual so designated becomes an official of the city. As an official of the city performing
CDBG-related duties, his/her legal or engineering service charges are eligible program costs to the extent
that they are:

(1) reasonable for the services provided;

(2) follow an appointment made in accordance with state and local laws;

(3) the amount of compensation charged to the program will be based on related contractual
documentation provided in accordance with generally accepted practices of state and local
governments; and

(4) services provided for compensation.

DED will disallow costs for subrecipient’s that abuse the “in-house” provisions. For instance, appointments
of “City Engineers” must not be made for the purpose of selecting an engineer to work on an anticipated
CDBG project. The subrecipient must show evidence that they have a history of appointment, unrelated to
any current or anticipated CDBG project.

o Designating Another Governmental Entity
A subrecipient may designate another governmental entity to perform the activity of grant administration.
DED looks to Nebraska state law to determine what types of other governmental entities are considered
extensions of the subrecipient such that those other governmental entities will be allowed to be designated
by a subrecipient to do grant administration without a procurement process.

Nebraska planning and development regions, and subsequently formed development districts based on
those regions, are recognized, and statutorily authorized in Sections 13-1901 to 13-1907 of the Nebraska
Revised Statutes (Reissue 1997). Development districts formed pursuant to, and meeting the requirements
of, those development district statutes are considered to be an extension of the subrecipient (assuming the
subrecipient is a member of the development district), and grant administration may be delegated to such
districts without a procurement process. As described below, there are certain conditions that must be met
in order for the subrecipient to enter into a contract directly with a development district without a
procurement process.

The Interlocal Cooperation Act® allows local governmental entities to enter into agreements for their mutual
benefit. If such an interlocal agreement were entered into by a subrecipient and other governmental
entities (whether one or more), and such agreement addressed the issue of CDBG administration, and
authorized one of the agreeing governmental entities to do such grant administration work on behalf of
other agreeing governmental entities, this arrangement would be recognized by the DED as not requiring a
procurement process. Similarly, the Joint Public Agency Act® is another authorizing vehicle for interlocal
agreements which would be recognized by the DED.

In accordance with the Nebraska Interlocal Cooperation Act,'C subrecipients who are a member of a
development district or council of governments or area planning agency may enter into a contract directly
with that district, council, or agency if both of the following conditions are met:
= The city or county, as the CDBG subrecipient, must be a dues-paying member in good standing for
consecutive months prior to entering into the administration contract, and must be able to
provide documentation of its membership in good standing.
= The CDBG application was prepared either by the city/county itself, or by the district, council, or
agency. If another third-party entity assisted the city/county with the application preparation,
grant administration must then be procured in accordance with CDBG guidelines.

8 Neb. Rev. Stat. §13-801-13-827 (Reissue 1997 and Cumulative Supplement 2002).

° Neb. Rev. Stat. §13-2501-13-2550 (Cumulative Supplement 2002).

10'Neb. Rev. Stat. §13-801-13-827 (Reissue 1997 and Cumulative Supplement 2002).
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o A development district shall, as directed by its policy board, serve as a regional resource center, and
provide planning, community and economic development, and technical assistance to local governments
which are members of the district and may provide assistance to industrial development organizations,
tourism promotion organizations, community development groups, and similar organizations upon
request.

= Contracted:

Procurement procedures do apply when an outside entity will perform components of the CDBG agreement on
behalf of the subrecipient. These outside entities are defined as contractors. A contractor is a public or private
non-profit agency, faith-based organization, or for-profit business receiving CDBG funds from a subrecipient or
another contractor to undertake eligible activities. The subrecipient must select the proper procurement method
that meets all federal, state and local laws for the type of good or service sought and the amount of the contract.
The only contract the subrecipient may execute prior to the DED’s issuance of a ROF is for general administration
services, unless a special pre-agreement is issued to the subrecipient. Contracts for general administration
services must be executed after NOA.

o If the work is hired out: The subrecipient has several options for procuring a contractor:
=  Micro-purchase
=  Small purchase
=  Competitive sealed bid
= Competitive proposals
= Non-competitive proposals/sole source

o No loss-leader arrangements: The intent of federal regulations is to require maximum open and free
competition. “Loss-leader” arrangements, where a contractor offers to prepare a grant application or
preliminary engineering estimates at cut rates or at no cost in return for a future contract if the application
is funded, are prohibited by federal regulations. Some firms may suggest this approach because costs
incurred by a city or county prior to the award of CDBG, such as preparation of the application or
preliminary engineering studies, are not eligible for reimbursement with CDBG funds. However,
loss-leader arrangements violate federal regulations which require “maximum open and free
competition.” Professional organizations also consider this practice unethical because it deprives the
client of the benefits that can result from competition among competent, professional firms.

o Use of One Firm for Grant Administration and Professional Services such as Engineers, Planners, or
Architects: The use of a single firm for CDBG grant administration and engineering and/or planning
professional services is prohibited as a deemed conflict of interest perceived or evident.

o Selection of Engineers, Planners, or Administrative Consultants Prior to Grant Award:
The use of multi-services procurement and contracting is prohibited.

CDBG Manual, September 2024 Chapter 7 | pg. 5




GENERAL PROVISIONS / 2 CFR §200.318 AND 2 CFR §200.319

The intent of standards and procedures for procurement is to ensure that supplies, equipment, construction, and other
services are:

=  QObtained as efficiently and economically as possible

=  Procured in a manner that provides, to the maximum extent practical, open and free competition

Solicitations for goods and/or services must explain all the requirements that the bidder/offeror must meet for the
subrecipient to evaluate his or her bid/offer. Solicitations must be based on a clear and accurate description of technical
requirements of the material, product, or service to be procured and cannot contain features which unduly restrict
competition.!! Some of the situations considered restrictive of competition include, but are not limited to:*?

=  Placing unreasonable qualifying requirements on firms in order for them to qualify to do business

= Requiring unnecessary experience and excessive bonding

= Non-competitive pricing practices between firms or affiliated companies

= Non-competitive awards to consultants on retainer contracts

= Organizational conflicts of interest

= Specifying only “brand name” products instead of allowing an “equal” product to be offered and describing the
performance or other relevant requirements of the procurement

=  Any arbitrary action in the procurement process

The subrecipient must award contracts to the bidder/offeror whose bid/offer is responsive to the solicitation and is most
advantageous to the subrecipient, price and other factors considered. Any and all bids may be rejected when it is in the
subrecipient’s interest to do so. The subrecipient must ensure to award contracts only to responsible contractors
possessing the ability to perform successfully under the terms and conditions of the proposed procurement. Subrecipients
should consider such matters as contractor integrity, compliance with public policy, record of past performance, and
financial and technical resources.

SUMMARY OF FEDERAL REQUIREMENTS

1) Records and Files: The subrecipient must maintain records sufficient to detail the history of procurement. The
subrecipient must maintain files on the rationale for selecting the methods of procurement, selection of contract
type, the contractor selection/rejection process, and the basis for the cost or price of a contract.*

2) Pre-Qualified Lists of Vendors/Contractors: If such lists are used, they must be current, developed through open
solicitation, include adequate numbers of qualified sources to ensure maximum open and free competition, and
must allow entry of other firms to qualify at any time during the solicitation period.?®

3) Unfair Competitive Advantage: To eliminate unfair competitive advantage, if the subrecipient has used a
contractor to develop or draft specifications, requirements, statements of work, invitations for bids, and/or
requests for proposals, the subrecipient must exclude that contractor from the competition for such.®

4) Debarred/Ineligible Contractors: The subrecipient must ensure that awards are not made to any party which is
debarred or suspended or is otherwise excluded from or ineligible for participation in federal assistance programs
under Executive Order 12549 and 12689, and 2 CFR Part 180 “OMB Guidelines to Agencies on Governmentwide
Debarment and Suspension (Non-procurement)”.'” Subrecipient must verify and maintain documentation that
the firm/contractor and any subcontractor does not have an active exclusion on SAM. Federal agencies maintain
the active exclusion/debarred list. To determine eligibility, subrecipient must review SAM (SAM.gov | Home) for

11 See 2 CFR §200.319(d).
12 See 2 CFR §200.319(b).
13 See 2 CFR §200.318(h).
14 See 2 CFR §200.318(i).
15 See 2 CFR §200.319(e).
16 See 2 CFR §200.319(b).
17 See 2 CFR §200.214.
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both the business name of contractors/firms and the owner of the business or firm who submitted a bid/proposal.
SAM verification must occur at 1) the time of submission or negotiations and 2) prior to selecting a contractor/firm
for contract award.

NOTE: All prime contractors must be active, registered and not debarred in SAM. Any entity receiving federal
funds must be active and not debarred. Subcontractors only require verification that they are not debarred.

It is not required that a contractor/firm be active in SAM to verify they are not debarred. Also, an active SAM
registration is not confirmation that they are not debarred/ineligible to receive funds. See DED Policy memo 18-
02.

5) Written Procedures for Contractor Selection: The subrecipient must have written selection procedures for
procurement transactions.'® These procedures must ensure that all solicitations:

a. Avoid acquisition of unnecessary or duplicate items. Consider consolidating or breaking out procurements
to obtain a more economical purchase. Where appropriate, make an analysis of lease versus purchase
alternatives, and any other appropriate analysis to determine the most economical approach?®®

b. When possible, use local intergovernmental agreements or inter-entity agreements for procurement or
use of common goods and services to foster greater economy and efficiency®

c. Whenever possible, use federal excess and surplus property in lieu of purchasing new equipment and
property whenever such use is feasible and reduces project costs?!

d. Whenever possible, use value engineering clauses in contracts for construction projects of sufficient size
to offer reasonable opportunity for cost reductions??

All purchase orders (and contracts) are signed by the subrecipient’s authorized official(s)

f. Items delivered and paid for are consistent with the purchase order and/or contract for the goods or
services

g. Timely payment to vendors occurs once the order is delivered, inspected, accepted, and payment
authorized

h. Perform a cost or price analysis for every procurement action, including contract modifications, and
maintain documentation to that effect in the subrecipient’s files. The method and degree of analysis is
dependent on the facts surrounding the particular procurement situation, but as a starting point,
the subrecipient must make independent estimates before receiving bids or proposals?3

i. Negotiate profit or fee separately from price where competition is lacking or a cost analysis is performed.
To establish a fair and reasonable profit, consideration must be given to the complexity of the work to be
performed, the risk borne by the contractor, the contractor’s investment, the amount of subcontracting,
the quality of past performance, and industry profit rates for the surrounding geographical area for similar
work?*

6) Contract Pricing: The subrecipient must not use “cost plus a percentage of cost” pricing for contracts;® in
addition, the subrecipient may use a “time and materials” type contract only after a determination that no other
contract is suitable and if the contract includes a ceiling price that the contractor exceeds at its own risk.2®

7) Protest Procedures: The subrecipient must have protest procedures in place to handle and resolve disputes
relating to procurement?’

18 See 2 CFR §200.318(a).

19 See 2 CFR §200.318(d).

20 See 2 CFR §200.318(e). Competition requirements will be met with documented procurement actions using strategic sourcing, shared services, and
other similar procurement arrangements.

21 See 2 CFR §200.318(f).

22 See 2 CFR §200.318(g).

23 See 2 CFR §200.324(a).

24 See 2 CFR §200.324(b).

25 See 2 CFR §200.324(d).

26 See 2 CFR §200.318(j)(1)

27 See 2 CFR §200.318(k)
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8) Documenting Contractor Performance: The subrecipient must have a documented system of contract
administration for determining the adequacy of contractor performance in accordance with the terms, conditions,
and specifications of their contracts or purchase orders®

9) Code of Conduct: The subrecipient must maintain a written code of conduct covering conflicts of interest and
governing the actions of its employees, officers, or agents engaged in the selection, award, and administration of
contracts?®

NOTE: The desire to award contracts to local firms is not a legitimate excuse for avoiding an open and competitive
procurement process.

BONDING AND INSURANCE

For construction or facility improvement contracts or subcontracts exceeding $250,000,% the subrecipient must ensure
that its procurement meets the minimum federal requirements3! for bid guarantees, performance bonds, and payment
bonds. These include:

1) A bid guarantee from each bidder equivalent to 5% of the bid price. The “bid guarantee” must be a firm
commitment in the form of a bid bond, certified check or other negotiable instrument as assurance that the
bidder, upon acceptance of the bid, is prepared to execute a contract within the time specified for the bid amount;

2) A performance bond from the contractor for 100% of the contract price to secure the contractor’s fulfillment of
all obligations under the contract; and

3) A payment bond from the contractor for 100% of the contract price, to assure payment of all persons supplying
labor and material under the contract

USE OF LOCAL, SMALL, MINORITY AND/OR WOMEN-OWNED BUSINESSES (MINORITY
BuUsINESS ENTERPRISE (MBE) oR WOMEN BUSINESS ENTERPRISE (WBE) AND SECTION 3)

1) Federal regulations make it very clear that subrecipients should make every effort to use local business firms and
enter into contract with small, minority-owned,*? and women-owned businesses in the procurement process.
Specifically, the subrecipient must take affirmative steps to use small firms, minority-owned firms, women-owned
firms, or labor surplus area firms when possible.3* For example, the subrecipient should:

a.
b.
C.

f.

Incorporate such businesses in solicitation lists whenever they are potential sources

Ensure that such businesses are solicited when identified as potential sources

Divide procurement requirements, when economically feasible, into smaller tasks or quantities to permit
maximum participation of such businesses

Establish delivery schedules, where the requirement permits, which encourage participation by small and
minority businesses, and women’s business enterprises

Use the services and assistance, as appropriate, of such organizations as the Small Business Administration
and the Minority Business Development Agency of the Department of Commerce

Require prime contractors, when subcontracts are let, to take affirmative steps to select such firms.

2) In conformance with the requirements of Section 3 of the Housing and Community Development Act of 1968, to
the greatest extent feasible, and consistent with existing Federal, state, and local laws and regulations, the
subrecipient must ensure contracts for work awarded in connection with Section 3 projects are provided to

28 See 2 CFR §200.318(b)

29 See 2 CFR §200.318(c)(1)

30.$250,000 is the current Simplified Acquisition Threshold

31'See 2 CFR §200.326

32 Minority business enterprise means a business which is at least 51% owned by one or more minority individuals, or in the case of any publicly
owned business, at least 51% of the voting stock is owned by one or more minority individuals. The daily business operations are likewise managed
by the minority owner

33 Be at least 51% owned and controlled by women

34 See 2 CFR §200.321(a)

352 CFR §200.321(b)
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business concerns that provide economic opportunities to Section 3 workers residing within the metropolitan area
(or nonmetropolitan county) in which the project is located.3®

BuiLD AMERICA, BUuY AMERICA AcT (BABA)

The subrecipient shall comply with the provisions of Build America, Buy America Act (“BABA”). BABA was enacted on
November 15, 2021, as part of the Infrastructure Investment and Jobs Act (Pub. L. No. 117-58, §§ 70901-52). BABA has an
impact on all federally funded projects, including CDBG-DR, that involve purchases of iron, steel, and other construction
materials. Under BABA, the Buy America Domestic Content Procurement Preference (“Buy America Preference” or “BAP”)
applies to all iron, steel, and specified manufactured products and specified construction materials, including (1) non-
ferrous metals; (2) lumber; (3) composite building materials; and (4) plastic and polymer-based pipe and tube (herein after
referred to as “specified construction materials”).

CONTRACT LANGUAGE

DED’s template for “Professional Service Agreement” is available on DED’s website. This template may be adopted by
subrecipients for contracting for professional services, see checklist in Appendix 3. DED strongly encourages the
subrecipient’s attorney to review the template prior to execution. For contracts involving construction, refer to Chapter 9
— Construction and Labor Standards.

The following provisions must be included within non-construction contracts:

General Administrative Provisions

= Effective date of the contract.

= Names and addresses of the contractor and the subrecipient.

= (Citation of the authority of the subrecipient under which the contract is entered into and the source of the funds.

= Conditions and terms under which the contract may be terminated by either party for cause and for convenience
and remedies for violation/breach of contract.

=  Procedures for amending or revising the contract.

= Names of representatives of the subrecipient and contractor who will act as a liaison for administration of the
contract.

= Aclause prohibiting a transfer of any interest in the contract by the contractor.

= Provisions requiring the contractor to maintain records and furnish reports.

Scope of Services
= Detailed description of the extent and character of the work to be performed.
= Time for performance and completion of contract services, including project milestones, if any.
= Specification of materials or other services to be provided (i.e., maps, reports, etc.)

Method of Compensation
=  Provisions for compensation for services including fee and or payment schedules and specification of maximum
amount payable under the contract.
= NOTE: all costs charged to CDBG (including any required match and leverage) must be clearly associated with the
terms of the contract.

36 See 24 CFR §75.19.
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Federal Standard Provisions (must be included in contract language)
=  Compliance with Executive Order 11246, as amended (required for service contractors only if the contractor has
50 or more employees and the contract is for more than $50,000)
= Title VI of the Civil Rights Act of 1964 clause
= Section 109 of the Housing and Community Development Act of 1974 clause
= Section 3 of the Housing and Urban Development Act of 19683’
= Access to Records/Maintenance of Records clause
= Age Discrimination Act of 1975, as amended
= Section 504 of the Rehabilitation Act of 1973, as amended3®
=  Build America, Buy America Act (BABA)
= Conflict of Interest 2 CFR §200.318

PROCUREMENT METHODS [2 CFR 200.320]

Among the procurement approaches described below, the competitive sealed bid resulting in a firm, fixed price contract
is the preferred procurement approach when there are numerous available and qualified providers, when the
requirements and specifications are thoroughly detailed and are unlikely to change, and where the subrecipient has the
opportunity to make the provider assume a large share of the risk for non-performance.

Micro Purchases®

The DED considers procurement by micro-purchase procedures best suited to obtaining small quantities of supplies and
services. Subrecipients may follow either their local small purchase procurement policy or the federal policy. If the local
policy is used, it must be at least as stringent as the federal policy, described below.

The micro-purchase method may be used for procurement of supplies or services, the aggregate of which does not exceed
the micro-purchase threshold.*° As of the publication date of this Manual, the micro-purchase threshold set by the Federal
Acquisition Regulation (FAR) at 48 CFR part 2, subpart 2.1 is 510,000, except for construction at 52,000 and services at
52,500. Additionally, a subrecipient may establish a higher threshold than the micro-purchase threshold identified in the
FAR. The subrecipient may self-certify a threshold of up to $50,000** on an annual basis. The self-certification must include
a justification, clear identification of the threshold, and supporting documentation of any of the following:

e A qualification as a low-risk auditee, in accordance with the criteria in §200.520 for the most recent audit;

e An annual internal institutional risk assessment to identify, mitigate, and manage financial risks; or

e For public institutions, a higher threshold consistent with State law.

A procurement of more than this threshold may not be inappropriately broken up into smaller components solely to
qualify for the micro-purchase approach. The subrecipient must distribute micro-purchases equitably among qualified
suppliers. Micro-purchases may be awarded without soliciting competitive price or rate quotations if the subrecipient
considers the price to be reasonable based on research, experience, purchase history, or other information and documents
its files accordingly.

37 HUD published a final rule updating requirements related to Section 3 of the Housing and Urban Development Act of 1968, as amended. The final
rule was published on September 29, 2020 and became effective on November 30, 2020. Section 3 projects with commitments made before
November 30, 2020 must continue to comply with the previous Section 3 requirements of 24 CFR part 135. Section 3 projects with commitments
made on or after November 30, 2020 are subject to 24 CFR part 75.

38 See 29 U.S.C. 794

39 See 2 CFR §200.320(a)(1).

40 See 2 CFR §200.320(a)(1). The “micro-purchase threshold” means the dollar amount at or below which a subrecipient may purchase property or
services using micro-purchase procedures. Generally, the micro-purchase threshold for procurement activities administered under Federal awards is
not to exceed the amount set by the FAR at 48 CFR part 2, subpart 2.1, unless a higher threshold is requested by the subrecipient and approved by the
cognizant agency for indirect costs. The subrecipient is responsible for determining and documenting an appropriate micro-purchase threshold based
on internal controls, an evaluation of risk, and its documented procurement procedures.

41 Micro-purchase thresholds higher than $50,000 must be approved by the cognizant agency for indirect costs.
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Small Purchase*?

The DED considers procurement by small purchase procedures best suited to obtaining small quantities of supplies or
services. Subrecipients may follow either their local small purchase procurement policy or the federal policy. If the local
policy is used, it must be at least as stringent as the federal policy, described below.

The small purchase method may be used for procurement of property or services exceeding the threshold for the micro-
purchase method and up to the simplified acquisition threshold.*® As of the publication date of this Manual, the simplified
acquisition threshold (SAT)* is 250,000, but this threshold is periodically adjusted for inflation. A procurement of more
than $250,000 may not be inappropriately broken up into smaller components solely to qualify for the small purchase
approach.

Competition is sought through oral or written price or rate quotations. The subrecipient must document the receipt of an
adequate number (usually at least three) of price or rate quotations from qualified vendors.

Documentation requirements:
1) Identify in writing the item to be procured.
2) Solicit in writing, written quotes from at least three qualified bidders. Verbal quotes, documented by the
subrecipient in writing, are acceptable for purchases of less than $500 .
3) Identify the lowest responsible bidder.
4) Notify each bidder in writing as to whether or not they are the apparent lowest responsible bidder.
5) Draft and execute a contract with the lowest responsible bidder.

Competitive Sealed Bid*
The DED considers this method of procurement best suited to obtaining contractors for construction projects and for
large quantities of goods or materials. This method must lend itself to a firm, fixed price contract (lump sum or unit
price) where the selection can be made principally on the basis of price.
1) The subrecipient must advertise the invitation for bids in publications of general circulation and solicit bids
from an adequate number of qualified sources, providing them sufficient time to respond prior to bid opening;
2) The invitation for bids must include complete and accurate specifications and pertinent attachments, and
clearly define items or services needed, in sufficient detail for the bidders to properly respond;
3) Bids must be opened publicly at the time and place stated in the invitation for bids;

4) The subrecipient must receive at least two or more responsible bids for each procurement transaction;

5) If awarded, a firm fixed-price contract award must be made in writing to the lowest responsive and
responsible bidder.*® The subrecipient can, however, decide not to make the award to any of the bidders; and

6) Any or all bids may be rejected if there is a sound documented reason.

42 See 2 CFR §200.320(2)(2).

43 See 2 CFR §200.320(a)(2). The “simplified acquisition threshold” means the dollar amount below which a subrecipient may purchase property or
services using small purchase methods. Subrecipients adopt small purchase procedures to expedite the purchase of items at or below the simplified
acquisition threshold. The simplified acquisition threshold for procurement activities administered under Federal awards is set by FAR at 48 CFR,
part 2, subpart 2.1. The subrecipient is responsible for determining an appropriate simplified acquisition threshold based on internal controls, an
evaluation of risk, and its documented procurement procedures. However, in no circumstances can this threshold exceed the dollar value established
in the FAR (48 CFR part 2, subpart 2.1) for the simplified acquisition threshold.

4 Simplified Acquisition Threshold identified in 2 CFR §200.88

45 See 2 CFR §200.320(b)(1).

46 Where specified in bidding documents, factors such as discounts, transportation cost, and life cycle costs must be considered in determining which
bid is lowest.
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Competitive Proposals?
The DED considers this procurement method best suited to obtaining professional services. This is normally conducted
with more than one source submitting an offer, and either a fixed-price or cost-reimbursement type contract is awarded.
It is generally used when conditions are not appropriate for the use of sealed bids. This method has two options:

e Request for Proposals (RFP) and

e Request for Qualifications (RFQ)

The review process for both statements of qualification and proposals in response to an RFQ or RFP, respectively, should
be thorough, uniform, and well documented. DED prefers that the committee or board carrying out the review, to the
extent possible, include persons with technical skills. Reviewers should have no potential conflicts of interest with the
firms or individuals under review (e.g. family relationships, close friendships, or business partnerships).

Refer to 2 CFR 200.318(c)(1), which in part states: “the [subrecipient] must maintain written standards of conduct covering
conflicts of interest and governing the actions of its employees engaged in the selection, award and administration of
contracts. No employee, officer, or agent may participate in the selection, award, or administration of a contract
supported by Federal award if he or she has a real or apparent conflict of interest. Such a conflict of interest would arise
when the employee, officer, or agent, any member of his or her immediate family, his or her partner, or an organization
which employs or is about to employ any of the parties indicated herein, has a financial or other interest in or a tangible
personal benefit from a firm considered for a contract.”

Procedures must ensure that all solicitations promote full and open competition:*
e Identify all requirements which the offerors must fulfill;
e Identify all factors used in evaluating bids or proposals;* and
e Incorporate a clear and accurate description of the technical requirements for the material, product, or service
to be procured. Such description must not contain features that unduly restrict competition.*°

RFPs and RFQs require the following:>?

1) RFPs or RFQs must be publicized and identify all evaluation factors and their relative importance.

2) Proposals must be solicited from an adequate number of qualified offerors (at least three), which means that the
individuals or entities meet certification, registration, or other professional qualifiers for service performance;>?

3) Subrecipients must have a written method for conducting technical evaluations of the RFP or RFQ proposals
received according to the criteria specified in the proposal, and for selecting awardees;

4) Awards must be made to the responsible offeror whose proposal is most advantageous to the subrecipient, with
price and other specified factors considered. Price is used as a selection factor for RFPs.

5) Subrecipients may use competitive proposal procedures for qualification-based procurement of
architectural/engineering (A/E) professional services, whereby offeror’s qualifications are evaluated, and the most
qualified offeror is selected subject to negotiation of fair and reasonable compensation. Price is not used as a
selection factor for RFQs.

6) The RFQ method, where price is not used as a selection factor, can only be used in procurement of A/E
professional services. It cannot be used to purchase other types of services through A/E firms that are a potential
source to perform the proposed effort. (NOTE: this does not include professional planning services).

47 See 2 CFR §200.320

48 See 2 CFR §200.319

4 See 2 CFR §200.319(d)(2)

30'See 2 CFR §200.319(d)(1). The description may include a statement of the qualitative nature of the material, product, or service to be procured
and, when necessary, must set forth those minimum essential characteristics and standards to which it must conform if it is to satisfy its intended use.
Detailed product specifications should be avoided if at all possible. When it is impractical or uneconomical to make a clear and accurate description
of the technical requirements, a “brand name or equivalent” description may be used to define the performance or other salient requirements of
procurement. The specific features of the named brand which must be met by offers must be clearly stated.

31'See 2 CFR §200.320(b)(2).

32 Any response to publicized RFPs must be considered to the maximum extent practical.
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PUBLICATION RECOMMENDATION: DED recommends sending RFPs to firms serving your region of the State. In addition,
publicly advertising via print method (ex. newspaper, etc.) and/or online platforms (online forums, websites, etc.). The
subrecipient must publicly advertise in at least one newspaper that is widely distributed in its region of the state. The
subrecipient evaluates the firms responding and may conduct interviews with one or more of the firms responding and
select a consultant. The subrecipient negotiates a contract with terms and conditions to its satisfaction. The subrecipient
review committee scores all proposals received in accordance with the terms described and published with the RFP or
RFQ, depending on the method used.

Competitive Proposals Evaluation Criteria:

e Specialized experience or technical expertise of the firm and its personnel in connection with the type of services
to be provided and the complexity of the project.

e Past record of performance on contracts with the municipality and other clients, including quality of work,
timeliness, and cost control.

e (Capacity of firm to perform the work within time limitations, taking into consideration the current and planned
workload of the firm.

e Familiarity of the firm with the type of problems applicable to the project.

NOTE: Subrecipient may assign weights to each criterion to indicate relative importance. If interviews are required at
any time in the review process, it must be expressly stated.

Request for Proposals (RFP)
RFPs must clearly and accurately state the technical requirements for the goods and services required.

e It should specify the scope of services and the type of contract to be provided (e.g., cost reimbursement (i.e.
cost plus fixed fee or fixed price). Cost plus a percentage of cost contracts are not allowable.

e The RFP also should specify the cost and pricing data required to support the proposed cost, anticipated start
and completion dates, and ranking and evaluation criteria. The subrecipient should make available pertinent
materials, such as reports, maps and site plans to assist the offerors in preparing proposals. For complicated
projects, the subrecipient may wish to conduct a pre-bid conference to discuss the project, describe available
materials, and explain relevant CDBG regulations.

1) Subrecipient must publicize the RFP, identify all evaluation factors and their relative importance, and to the
maximum extent practicable, honor reasonable requests by parties to have an opportunity to compete;

2) Proposals must be solicited from an adequate number of qualified offerors, consistent with the nature and
requirements of the procurement;

3) Subrecipient must conduct a technical evaluation of the submitted proposals to identify the responsible
offerors;

4) As necessary, the subrecipient must conduct negotiations with those offerors deemed responsive and
responsible, and those that fall within a competitive price range, based on the subrecipient’s evaluation of
the offeror’s pricing and technical proposals. After negotiations, these offerors may be given the
opportunity to submit a “best and final” offer;

5) Subrecipient must award the contract to the most responsive and responsible offer or after price and other
factors are considered through scoring the proposals or “best and final” offers according to predetermined
evaluation criteria. The successful offeror must clearly be the most advantageous source of the goods and
services.

Request for Qualifications (RFQ)

For procurement involving architecture or engineering services, the subrecipient shall use the RFQ competitive proposal
procedure whereby offerors’ qualifications are evaluated, and the most qualified offeror is selected, subject to negotiation
of fair and reasonable compensation. In these instances, price is not used as a selection factor. The subrecipient should
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review and rank every statement received, and either contact the first two or three choices to request a proposal covering
the scope of services and estimated costs or select the top firm and begin negotiations.

Once the most-qualified firm is identified, only that firm is asked for a price proposal, which is subject to negotiation of a
fair and reasonable price. If negotiations with the selected firm are unsuccessful, repeat this process with the next highest-
ranked firm, until a fair and reasonably priced contract can be awarded.

The subrecipient must document the basis for its determination of the most qualified offeror and the reasonableness of
the contract price. This qualifications-based approach to the competitive proposals method may only be used in the
procurement of A/E professional services. The approach cannot be used to purchase other types of services through A/E
firms that are a potential source to perform the proposed effort.>3

For reference, the above-cited federal rule relating to the procurement of architectural and engineering (A/E) services is
quoted verbatim: “The [subrecipient] may use competitive proposal procedures for qualifications-based procurement of
architectural/engineering (A/E) professional services whereby offerors’ qualifications are evaluated, and the most qualified
offeror is selected, subject to negotiation of fair and reasonable compensation. The method, where price is not used as a
selection factor, can only be used in procurement of A/E professional services. It cannot be used to purchase other types
of services though A/E firms are a potential source to perform the proposed effort.”

This means that:
e Use qualifications-based procurement only for A/E services. In no other instances is issuance of an RFQ
appropriate.
e Evaluation of offerors’ qualifications culminates in selection of the most qualified offeror, subject to negotiation
of fair and reasonable compensation.
e An RFQ is not allowable to purchase other types of services, even though A/E firms are potential sources to
perform other types of services.

In addition, the federal procurement regulations generally discourage the use of local geographical preferences in the
evaluation of bids or proposals except where mandated by federal statutes, due to the restrictions on open competition,
which result. However, in procuring architectural and engineering services, geographic location is permitted as a selection
criterion provided this criterion leaves an appropriate number of qualified firms, given the nature and size of the project,
to compete for the contract.>

Non-Competitive Proposals/Sole Sources*
This method may be used only under the following limited circumstances (listed below). When requesting permission to
use this method, the subrecipient must provide documentation that another method of procurement was not feasible
because:
e The aggregate dollar amount for the acquisition of property or services does not exceed the micro-purchase
threshold;>®
e The item or service was only available from a single source;
e A public emergency or condition requiring urgency existed which did not permit a delay from publicizing a
competitive solicitation; or
e Competition was determined to be inadequate after solicitation of proposals from a number of sources.

In some cases, subrecipient selects one of the other methods of procurement listed above which does not ultimately solicit
an adequate number of responses. In such instances where subrecipient receives inadequate response, this may trigger 2

33 See 2 CFR §200.320(b)(2).

34 See 2 CFR §200.319(c).

35 See 2 CFR §200.320(c).

36 See previous section for additional information regarding the micro-purchase threshold.

CDBG Manual, September 2024 Chapter 7 | pg. 14




CFR §200.320(c)(5). After solicitation of a number of sources, where competition is determined inadequate, it may be
appropriate to convert the process into procurement by noncompetitive proposal.

*NOTE: Prior to awarding a contract under these conditions, subrecipient must consult with and obtain DED approval.

COMPETITIVE PROPOSALS

Where subrecipient selects the competitive proposal method, the DED recommends sending RFPs to firms serving
subrecipient’s region of the State; however, proximity is not an adequate reason for selection and subrecipient must take
measures to ensure fair and open competition. In addition to advertising in the local newspaper, the subrecipient should
also advertise in at least one other newspaper that is widely distributed in its region of the state. The subrecipient would
evaluate the firms responding and could then conduct interviews with one or more of the firms responding and select a
consultant. The subrecipient then negotiates a contract with terms and conditions to its satisfaction. Be sure to score all
proposals received in accordance with the terms described and published with the RFP or RFQ, depending on the method
used.

A response to an RFP/RFQ should not be confused with a competitive bid. A bid is an estimate of cost in response to
detailed specifications. A response to a RFP/RFQ in the competitive proposal process is a description of how a consultant
proposes to approach solving a subrecipient’s problem. Competitive proposals refer to the comparison of qualifications
and may include fees where required or deemed appropriate. However, the main focus in selecting the consultant is to
evaluate the content of the proposal and the consultant’s qualifications and demonstrated competence.

PROCURING FOR GENERAL ADMINISTRATION, CONSTRUCTION MANAGEMENT, HOUSING
MANAGEMENT, AND LEAD-BASED PAINT SERVICES

Where general administrative, construction management, housing management, and lead-based paint services are
awarded as separate services, the procurement RFP process must list each as separate services, evaluated separately, and
contracted separately. This is because:
e General administrative services are subject to timing defined by the NOA and
e Construction management, housing management, and lead-based paint services are related to the project
activities (i.e. non-administrative) and subject to timing defined by the ROF.

Each service must be procured independently by the subrecipient and clearly identify them as separate services so that
firms submitting a proposal itemize costs and delivery schedule for each service separately.

Subrecipients must take significant steps to avoid conflicts of interest. In certain instances, where the applicant community
solicited a firm to prepare the application, and where that firm may also provide professional services related to the CDBG
project and intends to submit a proposal for those services, that firm may not in any way assist the subrecipient in the
procurement process. Such a conflict of interest would result in a Finding disallowing the use of CDBG funds or local
matching funds for the payment of such costs of the subsequently procured contract and may affect future eligibility to
receive funds.

REQUEST REFERENCES

Any time a consultant solicits a subrecipient’s business, the subrecipient should always check references prior to entering
into contract with them. Request a list of prior clients, showing the organization’s name, address, phone number and
contact person, as well as a brief description of the work performed. A list of the most recent clients is preferable
(especially previous CDBG projects). Contact each reference. Some useful questions might be:

e Were you satisfied with the work?

e Was it performed on time?
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e Was the consultant knowledgeable about the program?

e Were the tasks or work products prepared by the consultant useful?

e Did the consultant work with local staff to develop local capacity?

e  Were the costs or charges reasonable? Did they stay within their original budget?
e Would you hire them again?

In addition, subrecipients should check to see if the work done for these clients is similar to what the subrecipient wants
the consultant to do. The ability to write a grant application does not mean the same consultant has the capability to assist
with managing a grant.

Sometimes the firm a subrecipient is interested in will be a new firm with few, if any, client references. New, small firms
can be just as good as well established, large firms, so instead of asking for client references, the subrecipient could ask
for past employer references.

Checking references prior to contracting is the most important action you can take to avoid becoming involved with a less
than satisfactory firm.

INVOLVE LOCAL STAFF

Whenever a subrecipient retains a consultant to assist with preparing a grant application or managing a CDBG project,
make sure that someone from the city or county works with the consultant and understands the community’s application
or the management issues involved. The subrecipient should have a local staff person become familiar with the regulations
for the CDBG program and work closely with the consultant in developing the application or managing the project. A
consultant is a technical resource.

CONTRACT FILE

The subrecipient must establish a contract file and monitor the contract to assure that the contract is completed in a
satisfactory and timely manner. The contract file must contain:

e Description of method used to select consultants and related documentation

e (Qualification statements, RFP, and proposal(s) received

e Any documentation used to evaluate respondents, if applicable

e SAM verification (no active exclusions/debarment)

e Negotiation methods

e Cost and pricing data

e Contract for services

e Records of payments and supporting documentation (in financial management files); and

e Contract amendments, if any, and rationale for amendment
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PROCUREMENT FREQUENTLY ASKED QUESTIONS

The city has an appointed city engineer, and the proposed planning project would require expertise,
can the city use the appointed city engineer?

No, the city would still need to complete a Request of Proposals (RFP) to hire a planner. The RFP needs to include the
cost as criteria.

Does the city have to use the city appointed engineer for the project?
No, the city can conduct a Request for Qualifications for an engineer.

If the city received a denial response from a firm, does that qualify as fair procurement?

Yes, if the city receives more than one response, then procurement doesn’t have to be converted to sole source. Sole
source is only needed if one proposal/response is received. Keep records of the response documentation received as
part of the project file.

How many Requests for Qualifications should be sent out?
At least three, but DED recommends contacting a variety of firms to increase the chances of responses and not having to
request sole source.
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Chapter 8 - Record of Changes

Description of Change Section

CHAPTER 8 — PROGRAM INCOME

Program income for the CDBG program is regulated by the provisions of 24 CFR 570.489(e). This regulation
should be consulted for definitions and for other guidance concerning program income.

Broadly, program income is defined as gross income received by a State, or a subrecipient, generated from the
use of CDBG funds regardless of when the CDBG funds were appropriated and whether the activity has been
closed out, except in limited circumstances [See also 24 CFR 570.489(e)(2)]. When program income is
generated by an activity that is only partially assisted with CDBG funds, the income must be prorated to reflect
the percentage of CDBG funds used.

The State CDBG objective for program income is to provide adequate financing for local development to ensure
Nebraska's economic prosperity and to use all resources in a timely manner. The State is seeking to provide a
policy for use of program income that coordinates local and State resources to the fullest extent possible. The
State is responsible for ensuring that program income at the State and local levels is used in accordance with
applicable federal laws and regulations.

PROGRAM INCOME FURTHER DEFINED

Per 24 CFR 570.489(e), program income includes, but is not limited to, the following:

1) Proceeds from the disposition by sale or long-term lease of real property purchased or improved with
CDBG funds except in instances where the proceeds are received more than 5 years after expiration of
the grant agreement between the state and the unit of general local government (subrecipient). [See
also 24 CFR 570.489(e)(2)(v)];

2) Proceeds from the disposition of equipment purchased with CDBG funds;

3) Gross income from the use or rental of real or personal property acquired by the unit of general local
government (subrecipient) or subgrantee of the unit of general local government (subrecipient) with
CDBG funds, less the costs incidental to the generation of the income;

4) Gross income from the use or rental of real property, owned by the unit of general local government
(subrecipient) or other entity carrying out a CDBG activity that was constructed or improved with CDBG
funds, less the costs incidental to the generation of the income;

5) Payments of principal and interest on loans made using CDBG funds, except in instances where
“Payments of principal and interest made by a subgrantee carrying out a CDBG activity for a unit of
general local government (subrecipient), toward a loan from the local government (subrecipient) to
the subgrantee, to the extent that program income received by the subgrantee is used for such
payments;” [See also 24 CFR 570.489(e)(2)(iii)];

6) Proceeds from the sale of loans made with CDBG funds, less reasonable legal and other costs incurred
in the course of such sale that are not otherwise eligible costs under sections 105(a)(13) or 106(d)(3)(A)
of Title | of the Housing and Community Development Act of 1974 (as amended);

7) Proceeds from the sale of obligations secured by loans made with CDBG funds, less reasonable legal
and other costs incurred in the course of such sale that are not otherwise eligible costs under sections
105(a)(13) or 106(d)(3)(A) of Title | of the Housing and Community Development Act of 1974 (as
amended);

8) Interest earned on funds held in a revolving fund account;
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9) Interest earned on program income pending disposition of the income;

10) Funds collected through special assessments made against nonresidential properties and properties
owned and occupied by households not of low- and moderate-income, if the special assessments are
used to recover all or part of the CDBG portion of a public improvement; and

11) Gross income paid to a unit of general local government (subrecipient) or subgrantee of the unit of
general local government from the ownership interest in a for-profit entity acquired in return for the
provision of CDBG assistance.

REVOLVING LOAN FUNDS DEFINED

Per 24 CFR 570.489(f), A revolving loan fund (RLF), for this purpose, is a separate fund (with a set of accounts
that are independent of other program accounts) established to carry out specific activities which, in turn,
generate payments to the fund for use in carrying out such activities. These payments to the RLF are program
income and must be substantially disbursed from the RLF before additional grant funds are drawn from the U.S.
Treasury for RLF activities.

CDBG STATE REVOLVING LOAN FUND (STATE RLF)

CDBG program income returned to DED is deposited within the State RLF. The State awards funding from the
State RLF through the CDBG Economic Development (ED) Category. Following a successful application, these
funds are awarded to subrecipients to provide a direct loan to a business either through the NDO process
(described in detail below) or direct loan from the subrecipient.

Projects funded with the State RLF must meet CDBG requirements, including meeting a CDBG National Objective
through Benefitting Low- and Moderate-Income Persons through the subcategory of job creation/job retention
(LM)).

CDBG Allocation vs CDBG State RLF

When a community applies through the CDBG Economic Development (ED) category, DED determines whether
CDBG funds from the Annual Allocation or the State RLF based on funding available as appropriate for the
project.

PROGRAM INCOME — IDLE ACCOUNTS MUST BE RETURNED

Program Income, including those funds held in an RLF and/or reuse account, cannot be held in perpetuity.
Where a subrecipient has Program Income within such an account, if funds are not actively revolving, it may
meet the definition of an Idle Account. Funds that are held for 12 months or more without accomplishment or
beneficiaries is considered an “idle” account.

PI/RLF accounts are defined as “idle” if one or more of the following is true:

e Local government (subrecipient), or its agent(s), did not identify an eligible project during a 12-month
period.

e Local government (subrecipient) has funds obligated/awarded but not disbursed within 12 months of the
date of the commitment and/or award (i.e., “failed project”).

Active accounts have active projects with a letter of commitment/award that is dated and signed by an
authorized official (i.e., the chief elected official). Account activity for determining an “idle” status does not
include “non-project” activities such as transferring (or repurposing) funds, charging administrative costs or
collecting program income from past transactions (e.g., interest, loan repayments, etc.), etc.
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DED will determine if the local unit of government program income account is idle. DED will evaluate the local
program income account semi-annually. Local unit of government program income accounts that are deemed
“idle” may require the balance and all future funds be returned to DED. Local government must return Ildle
Account funds to DED, and annually thereafter. Returned funds will be deposited into the State’s RLF. Funds
held in an Idle Account must be returned in a timely manner (i.e., 60 days of the state’s fiscal yearend) or the
local government will not be considered in “good standing” and additional sanctions may apply, including de-
obligation/termination of existing open grants and/or ineligibility to apply for DED resources. This includes
CDBG, HOME, HTF and state programs such as CCCFF and NAHTF. For additional information about “good
standing”, please see Chapter 2 — Administrative Overview.

How TO REPURPOSE LOCAL PROGRAM INCOME

On August 15, 2019, Policy Memo 19-03 was issued by DED allowing local governments to amend their Reuse
Plans/RLFs, including making amendments due to Emergency/ Disaster Declarations. Communities have the
option to repurpose their local program income with written approval from DED. As community needs change,
program income reuse plan activities may be expanded to include eligible CDBG activities and must meet the
low-and moderate income (LMI) national objective. Below is additional guidance:

Eligible CDBG Activities
Refer to the CDBG Administration Manual, Chapter 3 for the list of eligible CDBG Activities that Nebraska has
identified as priority activities.

Eligible National Objective

Benefit low- and moderate-income (LMI) persons within the subcategories of
e Area Benefit (LMA)

e Limited Clientele (LMC)

e Housing (LMH)

e Job Creation/Retention (LMJ)

NOTE: local PI/RLF must use the LMI national objective; therefore, are not allowed to use the national objectives
of 1) aid in the prevention of slums or blight nor 2) urgent need. At the discretion of DED and in very limited
circumstances, waivers may be granted. HUD regulations require a majority of program income funds —including
those held by local governments — to meet the National Objective of benefitting LMI persons.

Amending Reuse Plan

If Local Government determines a need to amend their Reuse plan, they need to contact the Department
regarding the process and proposed changes. To amend the Reuse Plan, the Local Government must submit
the following items to DED:

Letter from the Chief Elected Official identifying:

e Reason for the change of the Reuse plan,

e Certification of approval by the local governing body (meeting minutes)

e Copy of the proposed Reuse plan

DED will notify the local government of the results of their review for the proposed amended Reuse Plan. DED
must approve the proposed amended Reuse Plan prior to implementation.
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LocAL EcONOMIC DEVELOPMENT (ED) PROGRAM INCOME

PROGRAM INCOME AND “CONTINUING THE SAME ACTIVITY”

The local government may retain program income if used to continue the activity from which it was derived, per

Federal regulations; otherwise, the State may require the return of program income. The State is permitted
to define “continuing the same project activity.”

For the purposes of program income, the State defines “continuing the same project activity” as:

Existing Local ED Revolving Loan Fund: For local governments with existing program income in an existing
Local ED Revolving Loan Fund, or who are currently utilizing the NDO (Nonprofit Development Organization)
process, continuing the same project activity will include providing assistance for the same CDBG eligible
activities as defined in the subrecipient’s DED-approved Local Program Income Reuse Plan (also known as a
Local Reuse Plan).
No Existing Local ED Revolving Loan Fund (e.g., local unit of government has not established a local ED
Revolving Loan Fund):
= For ED subrecipients, program income that was generated from the use of CDBG funds for the
awarded activities may utilize the NDO process. In the instance where the NDO process is utilized,
continuing the same project activity is defined as providing assistance for the same CDBG eligible
activities as defined in the subrecipient’s DED-approved Local Program Income Reuse Plan (also
known as a Local Reuse Plan).
= For ED subrecipients, program income generated from the use of CDBG funds awarded activities may
be deposited into a newly created Local ED Revolving Loan Fund account. Any program income that is
deposited through this process, continuing the same project activity is defined as providing assistance
to the same business for the same activity for which it was originally funded.

Local Economic Development Program Income Revolving Loan Funds (Local ED RLF) Policy
The following rules apply to Local Economic Development Program Income Revolving Loan Funds (RLFs):

All Local ED RLF must be kept in a separate bank account (interest-bearing).
All Local ED RLF must employ or contractually retain a CDBG Certified Administrator.

Administrative costs taken from the Local ED RLF cannot exceed 5% of the Program Income receipted during
the semi-annual reporting period.

Each Local Reuse Plan (including amendments) must be approved by DED.
Funds in a Local ED RLF are federal and are subject to all applicable CDBG rules and regulations.

Funds held in a Local ED RLF, shall in no case, have a balance that exceeds $500,000. Any amounts in excess
of $500,000 shall be returned to the State.

Re-purposing of Idle RLF funds is generally no longer allowed except for those repurposing projects currently
in process.

DED requires funds held in an Idle Account to be returned.

New ED RLFs will generally not be approved by DED.

Local Economic Development Program Income and Units of General Local Government
The unit of general local government (UGLG) has the following options for utilizing CDBG program income,
including:

Returning the program income funds to DED;

Using the program income within an existing Local ED RLF;
Establishing a Local ED RLF; or

Utilizing the NDO process.
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Below are the specific requirements that relate to the options each unit of general local government have for
their use of program income.

RETURNING PROGRAM INCOME FUNDS TO DED

The local government may return program income to DED using one of the three processes described below.

1. Where no Local RLF exists, the process for returning program income funds includes:

a. Sending a cover letter that clearly notes the previous CDBG grant number where the funds originated
and that these CDBG program income funds are being returned and

b. Sending a check payable to the “Nebraska Department of Economic Development” to DED for the
amount of CDBG funds that the community is returning. (check identifies CDBG grant origination)

c. Anyfuture program income payments a community may receive, and will be returning to DED, should
be collected by the local government and those funds should be returned to DED once there is a
reasonable balance (e.g., returned every six months, or every year, depending on whether or not
there is a reasonable balance).

2. Where there is an existing Local RLF, if a local government wishes to return program income and to
discontinue the Local RLF, the process for returning program income funds includes:

a. Sending a cover letter that clearly notes that the funds being returned are from the community’s
Local ED RLF and that the local government is discontinuing the Local ED RLF;

b. Information on any outstanding loans (including the amounts of those loans, copies of the
amortizations schedules, etc.); and

C. Sending a check payable to the “Nebraska Department of Economic Development” to DED for the
amount of CDBG program income funds that the community is returning.

Any subsequent program income payments that the local government may receive would also be returned
to DED.

3. Where a local government wishes to return program income that is in an Existing Local ED RLF and continue
to operate the Local ED RLF, the process for returning program income funds includes:

a. Sending a cover letter that clearly notes that the funds being returned are from the community’s Local
ED RLF;

b. Information on any outstanding loans (including the amounts of those loans, copies of the
amortizations schedules, etc.); and

c. Sending a check payable to the “Nebraska Department of Economic Development” to DED for the
amount of CDBG program income funds that the community is returning.

Any subsequent program income payments that the local government may receive would be deposited
in the Existing Local ED RLF.

Use of Program Income — Existing Local ED Revolving Loan Fund
In order to retain CDBG program income, and the local government chooses to utilize an existing Local ED RLF, the
local government will do so by completing the following steps:

1) The local government must provide DED with a written Notice of Intent to use a Local Economic
Development Revolving Loan Fund (Local ED RLF) in order to reuse program income for CDBG eligible
activities which are consistent with the definition of “continuing the same project activity” as defined
above.

2) The local government must administer the Local ED RLF locally and employ the services of a Nebraska
CDBG Certified Administrator to administer the Fund.

CDBG Manual, September 2024 Chapter 8 | pg..5




3) The local government will develop and adopt a Revised Local Reuse Plan. The Local Reuse Plan must
include:

a. A detailed description of the unit of local government;

b. A description of who will administer the Local ED RLF, and certify that the entity administering the
Local ED RLF has CDBG Certified Administrators.

c. A description of the priorities of the program income projects that may be approved by the unit of
local government which will be consistent with the definitions of “continuing the same project
activity”;

d. A Certification that the local government will comply with the Local Reuse Plan that must include, but
will not be limited to, the following:

i. The local government who is retaining the CDBG program income within a Local ED RLF will
comply with all applicable CDBG rules and regulations;

ii. The local government understands that the Local ED RLF funds are federal and subject to all
applicable CDBG rules and regulations;

iii. The local government must complete the proper resolution, public hearings, and
environmental review for each additional project funded through the Local ED RLF;

iv. The local government understands that funds must be used to significantly benefit the
residents of the community that previously received the initial CDBG grant;

v. The local government understands that Local ED RLF funds from a community are solely for
the benefit of the community that established the Local ED RLF and that these funds cannot be
provided to any regional ED program that would assist other communities;

vi. The local government understands that all projects will consist of ED activities that benefit
low-to-moderate income persons, specifically meeting the national objectives through LMJ,
LMC, or LMA.

vii. The local government understands that DED must approve their Local Reuse Plan.

At any time, local governments will have the option to discontinue operating the Local ED RLF and return the program
income funds to DED. DED will apply the funds to the State CDBG RLF.

The local government will also be required to comply with the following CDBG requirements that include:

1) If the initial activity, which generated the program income and is defined as “continuing the same project
activity”, has not been completed prior to the first receipt of program income, all program income
received must be applied to the current grant activity prior to requesting additional CDBG funds.

2) Miscellaneous program income, generated by activities that are not defined as “continuing the same
project activity”, must be applied to an open CDBG ED grant prior to requesting additional CDBG funds,
or returned to the State.

3) Program income funds used from the Local ED RLF must be consistent with the requirements of Revised
Local Reuse Plan that must be approved by DED prior to the local government approving any new
applications for activities.

4) All program income within the Local ED RLF must be locally monitored and the amount of program income
within the Local ED RLF must be reported to DED. Status updates concerning the outstanding loans or
leases shall be submitted on a semi-annual basis. This semi-annual reporting includes, but is not limited
to, loans made, payments received, proposed and actual jobs created (or retained) beneficiary data, and
amendments to the original loan or lease agreement, as required by DED.

5) All program income earned, as a result of CDBG grant activities, is subject to all requirements of Title | of
the Community Development Act of 1974 (as amended) regardless of whether the original grant is open
or closed when the program income is received. In addition, all program income expended from the Local
ED RLF is subject to all requirements of Title | of the Housing and Community Development Act. This
includes all second and subsequent generation loans made from the Local ED RLF.

6) Local governments that are currently operating a Local ED RLF and choose to discontinue the operation
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of the Local ED RLF can return the funds to DED by following the requirements for “Returning the program
income funds to DED” as noted above.

In addition, the State schedules monitoring with all local governments who have operated or continue to operate a
Local ED RLF. At its discretion, DED will conduct monitoring. The State will review loans from previous Program
Years. The monitoring will be conducted either via desktop monitoring or onsite monitoring. The State will review
local projects for compliance with all CDBG rules and regulations. Findings of non-compliance will result in the State
taking appropriate corrective actions for the specific compliance issues discovered.

DED enters into a CDBG Agreement with the local government for each new (original, State-funded) CDBG Project.
The Agreement includes a process for handling program income generated by the project. The Agreement details
the procedures for the expected Program Income that is unique to that project.

Establishing a Local ED Revolving Loan Fund
In order to retain CDBG program income, and the local government chooses to establish a Local ED RLF it will do so
by completing the following steps:

1) The local government must provide DED with a written Notice of Intent to use a Local Economic
Development Revolving Loan Fund (Local ED RLF) in order to reuse program income for CDBG eligible
activities which are consistent with the definition of “continuing the same project activity” that is defined
for new ED projects as noted above and includes “providing assistance to the same business for the same
activity for which it was originally funded.”

2) The local government must administer the Local ED RLF locally and employ the services of a Nebraska
CDBG Certified Administrator to administer the Fund.

3) The local government will develop and adopt a Local Reuse Plan. The Local Reuse Plan must include:

a. A detailed description of the unit of local government;

b. A description of who will administer the Local ED RLF, and certify that the entity administering the
Local ED RLF has CDBG Certified Administrators;

c. A description of the priorities of the program income projects that may be approved by the unit of
local government which will be consistent with the definitions of “continuing the same project
activity”;

d. A Certification that the local government will comply with the Local Reuse Plan that must include,
but will not be limited to, the following:

i. The local government who is retaining the CDBG program income within a Local ED RLF will
comply with all applicable CDBG rules and regulations;

ii. The local government understands that the Local ED RLF funds are federal and subject to all
applicable CDBG rules and regulations;

iii. The local government must complete the proper resolution, public hearings, and
environmental review for each additional project funded through the Local ED RLF;

iv. The local government understands that funds must be used to significantly benefit the
residents of the community that previously received the initial CDBG grant;

v. The local government understands that Local ED RLF funds from a community are solely for the
benefit of the community that established the Local ED RLF and that these funds cannot be
provided to any regional ED program that would assist other communities;

vi. The local government understands that all projects will consist of ED activities that benefit low-
to-moderate income persons, specifically low- to- moderate jobs.

vii. The local government understands that all projects funded through the Local ED RLF must
meet a CDBG National Objective; and

viii. The local government understands that DED must approve this Local Reuse Plan.
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4) DED must approve Local Reuse Plan. If the Local Reuse Plan is not submitted to DED as stated within the
CDBG Agreement, DED will require all program income be returned to the State.

At any time, local governments will have the option to discontinue operating the Local ED RLF and return the program
income funds to DED. DED will apply the funds to the State CDBG Revolving Loan Fund.

The local government will also be required to comply with the following CDBG requirements that include:

1) If the initial activity, which generated the program income and is defined as “continuing the same project
activity”, has not been completed prior to the first receipt of program income, all program income
received must be applied to the current grant activity prior to requesting additional CDBG funds.

2) Miscellaneous program income, generated by activities that are not defined as “continuing the same
project activity”, must be applied to an open CDBG ED grant prior to requesting additional CDBG funds,
or returned to the State.

3) Program income funds used from the Local ED Revolving Loan Fund must be consistent with the
requirements of the Local Reuse Plan that must be approved by DED prior to the local government
approving any applications for activities.

4) All program income within the Local ED Revolving Loan Fund must be locally monitored and the amount
of program income within the Local ED RLF must be reported to DED. Status updates concerning the
outstanding loans or leases shall be submitted on a semi-annual basis. This semi-annual reporting
includes, but is not limited to, loans made, payments received, proposed and actual jobs created, and
amendments to the original loan or lease agreement, as required by DED.

5) All program income earned, as a result of CDBG grant activities, is subject to all requirements of Title | of
the Community Development Act of 1974 (as amended) regardless of whether the original grant is open
or closed when the program income is received. In addition, all program income expended from the Local
ED Revolving Loan Fund is subject to all requirements of Title | of the Housing and Community
Development Act. This includes all second and subsequent generation loans made from the Local ED RLF.

6) Local governments that are currently operating a Local ED Revolving Loan Fund and choose to discontinue
the operation of the Local ED Revolving Loan Fund can return the funds to DED by following the above
requirements for “Returning the program income funds to DED” noted above.

In addition, the State will schedule monitoring visits with all local governments who have operated or continue to
operate a Local ED RLF. The State will review loans from previous Program Years. The monitoring visits will be
conducted either via desktop monitoring or onsite monitoring. The State will review local projects for compliance
with all CDBG rules and regulations. Findings of non-compliance will result in the State taking appropriate
corrective actions appropriate for the specific compliance issues discovered, including returning of funds to the
State.

Utilizing the NDO Process

A local government may seek to form a subgrantee relationship with a local nonprofit organization to carry out the
CDBG activities on behalf of the local government. The local government funded by the State for an ED project, or a
local government with an existing Local ED RLF, would grant the CDBG funds awarded to a Nonprofit Development
Organization (NDO), is a community development organization or a local economic development corporation. The
NDO must be recognized (through an application process) by the State according to the requirements of 24 CFR
570.204 to carryout funded activities through a contract with the local government (subrecipient)for activities in
which it retains a direct and controlling involvement and responsibilities for the provision of financial assistance to
the community’s ED project.
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The activity carried out by the NDO must meet the requirements of Section 105 (a)(15) of the Housing and Community
Development Act (HCDA). Section 105 (a)(15) provides the provision, which allows as eligible assistance to
neighborhood based nonprofit organizations, local development corporations, and nonprofit organizations serving
the development needs of communities in non-entitlement areas to carry out neighborhood revitalization and
community economic development projects.

The NDO process includes, but is not limited to, the following:

e The local government, which is a recipient of CDBG Allocation, wishes to make a loan to a for-profit business
for economic development activities in accordance with the State’s program requirements.

e Thelocal government executes an agreement with the NDO, which executes the loan agreement for the CDBG
funds loaned to the for-profit business. The NDO, the local nonprofit organization, would use the repayment
of the funds from the for-profit business to make additional loans, such as for economic development
activities.

e The repayment of the CDBG loan is made to the NDO, and not to the local government, and the NDO retains
the payments for future use through a Revolving Loan Fund (RLF), which includes a NDO Reuse Plan approved
by DED through the NDO designation application process. The approved NDO Reuse Plan must ensure that
activities funded by the RLF meet broad based economic development investments. The funds repaid to the
NDO to continue economic development activities would not be considered program income.

e The NDO reinvests in the community through its established RLF, which can fund additional loans in the service
area of the NDO.

For new CDBG Economic Development grants, the local government (subrecipient) and the NDO must submit a
proposal to the State authorizing the approval of an arrangement between the local government and the NDO for the
NDO to carry out the funded activities on behalf of the local government and for repayments to go to the NDO’s RLF.
The designated NDO must have already received approval from DED and will have an approved NDO Reuse Plan in
place.

Overall, the NDO would carry out the activities of the grant awarded to the local government for assistance to the for-
profit business. During this period, the local government would ensure that all CDBG rules and regulations were
followed for this initial loan. The repayments from the business to the NDO would not be considered program income,
provided that a National Objective has been achieved. Subsequent loans by the NDO using those funds repaid to the
RLF would only have to meet those requirements in DED approved NDO Reuse Plan established by the NDO. The NDO
would reinvest funds in broad-based economic development activities.

Local governments currently operating a Local ED RLF may choose to enter into an agreement with a designated NDO
to carry out activities with the Local ED RLF. The NDO must be designated by DED and operate the RLF with a DED-
approved NDO Reuse Plan. The NDO must also include the local government in its service area. Once the funds are
repaid to the NDO, provided that a national objective has been achieved, the funds would no longer be subject to the
CDBG federal rules and regulations, thus providing a pool of Revolving Loan Fund dollars subject only to the
requirements of the NDO Reuse Plan.

It will be the responsibility of the local government, in coordination with the NDO, to determine the entity responsible
for carrying out the activities of the ED project and the entity who will be responsible for administering the project. In
some instances there may be one entity carrying out the project activities and a separate entity administering the
grant. Grant administration and carrying out CDBG activities on behalf of the local government (subrecipient) are two
separate activities.
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LocAL HOUSING PROGRAM INCOME

The unit of general local government (UGLG) has the following options for utilizing CDBG housing program income
that unit of local government may receive. These options include:
1) Returning the program income funds to DED;
2) Retaining the program income and using it to continue the same CDBG eligible housing activities; or
3) Using the program income within an existing Local Housing Revolving Loan Fund (RLF) on CDBG eligible
housing or repurposing activities.

Program Income and “Continuing the Same Activity”

Federal regulations also allow the State to require the return of program income provided the local government has
an opportunity to retain the program income if the program income will be used to continue the activity from which
is was derived. For the purposes of program income, the State defines “continuing the same project activity” as owner
occupied rehabilitation and homeownership assistance.

Local Housing Revolving Loan Fund Vs. Reuse Account

Per 24 CFR 570.489(f), a Revolving Loan Fund (RLF), for this purpose, is a separate fund (with a set of accounts that
are independent of other program accounts) established to carry out specific activities which, in turn, generate
payments to the fund for use in carrying out such activities. These payments to the RLF are program income and must
be substantially disbursed from the RLF before additional grant funds are drawn from the Treasury for RLF activities.
Such program income is not required to be disbursed for non-revolving fund activities. As of June 30, 2020, generally
no new Housing RLFs will be approved by DED.

A Reuse Account is a separate fund established to carry out specific activities that do not generate payments to the
account. Per 24 CFR 570.489(e)(3)(ii)(B), if the grant between the State and the unit of local government that
generated the program income is still open when it is generated, it will be considered part of the unit of local
government’s grant that generated it and must be disbursed before additional grant funds are drawn down from the
Treasury for grant activities. If the grant is closed out, the program income will be considered to be part of the unit of
general local government’s most recently awarded open grant, regardless of activity.

Housing Program Income Funds Policy
The following rules apply to CDBG Housing Program Income Reuse Accounts and Revolving Loan Funds (RLFs):

e All housing program income must be kept in a separate bank account (interest-bearing).

e All housing program income accounts must employ or contractually retain a CDBG Certified Administrator.

e (Certain administrative costs, including those associated with general administrative and housing
management, taken from the housing program income account cannot exceed the limits set forth in the grant
specific program guidelines, approved by DED, and based on the income receipted. See Chapter 4 for details.

e Each Local Reuse Plan (including amendments) must be approved by DED.

e Funds in a housing program income account are federal and are subject to all applicable CDBG rules and
regulations.

e Funds held in a housing program income account, shall in no case, have a balance that exceeds $500,000. Any
amounts in excess of $500,000 shall be returned to the State.

e DED requires funds held in an Idle Account be returned.

Below are the specific requirements that relate to the option that the unit of general local government has chosen for
its use of program income.
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Returning Program Income Funds to DED
The local government may return program income to DED using one of the three processes described below.

1. No Local Housing RLF exists
Where no Local Housing RLF exists, the process for returning program income funds includes:
a. Sending a cover letter that clearly notes the previous CDBG grant number where the funds originated
and that these CDBG program income funds are being returned; and
b. Sending a check payable to the “Nebraska Department of Economic Development” to DED for the
amount of CDBG funds that the community is returning. (check identifies CDBG grant origination)

Any future program income payments a community may receive, and will be returning to DED, should be
collected by the unit of local government and those funds should be returned to DED once there is a
reasonable balance (e.g., returned every six months, or every year, depending on whether or not there is a
reasonable balance).

2. Existing Local Housing RLF and Discontinuing Operation
If a unit of local government wishes to return program income that is in an Existing Local Housing RLF and
discontinue the Local Housing RLF, the process for returning program income funds includes:
a. Sending a cover letter that clearly notes that the funds being returned are from the community’s Local
Housing RLF and that the local government is discontinuing the Local Housing RLF;
b. Information on any outstanding loans (including the amounts of those loans, copies of the amortizations
schedules, etc.); and
c. Sending a check payable to the “Nebraska Department of Economic Development” to DED for the
amount of CDBG program income funds the community is returning.

Any subsequent program income payments that the local government may receive that were intended to be
deposited would also be returned to DED.

3. Existing Local Housing RLF and Continuing Operation
If a unit of local government wishes to return program income that is in an Existing Local Housing RLF and
continue to operate the Local Housing RLF, the process for returning program income funds includes:
a. Sending a cover letter that clearly notes that the funds being returned are from the community’s Local
Housing RLF;
b. Information on any outstanding loans (including the amounts of those loans, copies of the amortizations
schedules, etc.); and
c. Sending a check payable to the “Nebraska Department of Economic Development” to DED for the
amount of CDBG program income funds that the community is returning.

Any subsequent program income payments that the local government may receive would be deposited in
the Existing Local Housing RLF.

Retaining the Program Income in a Reuse Account and Using it to Continue the Same CDBG Eligible

Housing Related Activities

In order to retain CDBG program income, the unit of local government will maintain their program income in a Local
CDBG Program Income Account and adopt a Local Reuse Plan that includes a detailed description of the local
government and includes administration and priorities of the program income projects to be approved by the local
government which are consistent with the definition of “continuing the same project activity” as described above.
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Alocal government’s Local Reuse Plan must state that all projects will consist of activities that benefit low-to-moderate
income persons, specifically low-to-moderate income housing as defined within the local government’s DED-approved
Local Reuse Plan, as part of the local government’s contractual requirements with DED.

At any time, a local government will have the option to discontinue utilizing the housing program income and return
it to DED. DED will apply the funds to the State CDBG Revolving Loan Fund (also known as the State Revolving Loan
Fund).

At the end of the calendar year, if the total amount received in a Reuse Account by the unit of local government is
less than $35,000 (24 CFR 570.489(e)), that amount should be removed from the Local CDBG Program Income Reuse
Account and de-obligated to the unit of local government. That amount is no longer reported as program income. This
applies to Reuse Accounts only. All program income received within a Local Housing Revolving Loan Fund never loses
its identity as program income and should be reported to DED.

The local government will also be required to comply with the following CDBG requirements that include:

1) If the initial activity, which generated the program income and is defined as “continuing the same project
activity”, has not been completed prior to the first receipt of program income, all program income received
must be applied to the current grant activity prior to requesting additional CDBG funds.

2) Miscellaneous program income, generated by activities that are not defined as “continuing the same project
activity”, must be applied to an open CDBG housing grant prior to requesting additional CDBG funds, or
returned to the State.

3) Program income funds used for additional activities must be consistent with the requirements of the Local
Reuse Plan that must be approved by DED prior to the local government approving any new applications for
activities.

4) All program income within the Local Housing RLF or Local Housing Reuse Account must be locally monitored
and the amount of program income within that account must be reported to DED. Status updates concerning
the program income funds shall be submitted on a semi-annual basis. This semi-annual reporting includes,
but is not limited to, grants/loans made, payments received, housing activities, beneficiary data, and
amendments to the original loans, as required by DED.

5) All program income earned, as a result of CDBG grant activities, is subject to all requirements of Title | of the
Community Development Act of 1974 (as amended) regardless of whether the original grant is open or closed
when the program income is received. In addition, all program income expended from the Local Housing RLF
or Local Housing Reuse Account is subject to all requirements of Title | of the Housing and Community
Development Act. This includes all second and subsequent generation loans made from the Local Housing RLF
or Local Housing Reuse Account.

6) Local governments that are currently utilizing a Local Housing RLF or Local Housing Reuse Account and choose
to discontinue the operation of that Local Account must return the funds to DED by following the above
requirements for “Returning the program income funds to DED” noted above.

In addition, the State will schedule monitoring visits with all subrecipients who have operated or continue to utilize a
Local Housing RLF or Local Housing Reuse Account. The State will review project activities from previous Program
Years. The monitoring visits will be conducted either via desktop monitoring or onsite monitoring. The State will review
local projects for compliance with all CDBG rules and regulations. Findings of non-compliance will result in the State
taking appropriate corrective actions appropriate for the specific compliance issues discovered.
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Using Program Income — Existing Local Housing Revolving Loan Fund

In order to retain CDBG program income that is in an existing Local Housing RLF, the unit of local government will have
to certify and ensure that the Local Housing RLF is properly established in order to meet DED requirements. This Local
Housing RLF would be utilized for the purposes of retaining CDBG program income, and reusing that program income,
for the purposes of carrying out specific housing activities, which in turn, generate payments to the RLF for use in
carrying out additional housing activities.

If the local government chooses to utilize an existing Local Housing RLF it will do so by completing the following steps:
1) The unit of local government must provide DED with a written Notice of Intent to use a Local Housing
Revolving Loan Fund (Local Housing RLF) in order to reuse program income for CDBG eligible activities which
are consistent with the definition of “continuing the same project activity” as defined above.
2) The local government must administer the Local Housing RLF locally and employ the services of a Nebraska
CDBG Certified Administrator to administer the Fund.
3) The local government will develop and adopt a Revised Local Reuse Plan. The Local Reuse Plan must include:
a. A detailed description of the unit of local government;
b. A description of who will administer the Local Housing RLF, and certify that the entity administering the
Local Housing RLF has CDBG Certified Administrators.
c. A description of the priorities of the program income projects that may be approved by the unit of local
government which will be consistent with the definitions of “continuing the same project activity”;
d. A Certification that the local government will comply with the Local Reuse Plan that must include, but will
not be limited to, the following:

i) The local government who is retaining the CDBG program income within a Local Housing RLF will
comply with all applicable CDBG rules and regulations;

ii) The local government understands that the Local Housing RLF funds are federal and subject to all
applicable CDBG rules and regulations;

iii) The local government must complete the proper resolution, public hearings, and environmental
review for each additional project funded through the Local Housing RLF;

iv) The local government understands that funds must be used to significantly benefit the residents of
the community that previously received the initial CDBG grant;

v) The local government understands that Local Housing RLF funds from a community are solely for the
benefit of the community that established the Local Housing RLF and that these funds cannot be
provided to any regional housing program that would assist other communities;

vi) The local government understands that all projects will consist of housing activities that benefit low-
to-moderate income persons;

vii) The local government understands that all projects funded through the Local Housing RLF must meet
a CDBG National Objective; and

viii) The local government understands that DED must approve this Local Reuse Plan.

4) DED must approve Local Reuse Plan. If the Local Reuse Plan is not submitted to DED as stated within the CDBG
agreement, DED will require all program income be returned to the State.

At any time, local governments will have the option to discontinue operating the Local Housing Revolving Loan Fund
and return the program income funds to DED. DED will apply the funds to the State RLF.

All program income received in a Local Housing Revolving Loan Fund account never loses its identity as program
income and must be reported to DED.

1) The local government will also be required to comply with the following CDBG requirements that include:
If the initial activity, which generated the program income and is defined as “continuing the same project
activity”, has not been completed prior to the first receipt of program income, all program income received
must be applied to the current grant activity prior to requesting additional CDBG funds.
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2) Miscellaneous program income, generated by activities that are not defined as “continuing the same project
activity”, must be applied to an open CDBG housing grant prior to requesting additional CDBG funds, or
returned to the State.

3) Program income funds used from the Local Housing Revolving Loan Fund must be consistent with the
requirements of Revised Local Reuse Plan that must be approved by DED prior to the local government
approving any new applications for activities.

4) All program income within the Local Housing Revolving Loan Fund must be locally monitored and the amount
of program income within the Local Housing RLF must be reported to DED. Status updates concerning the
outstanding loans shall be submitted on a semi-annual basis. This semi-annual reporting includes, but is not
limited to, loans made, payments received, housing activities, beneficiary data, and amendments to the
original loan, as required by DED.

5) All program income earned, as a result of CDBG grant activities, is subject to all requirements of Title | of the
Community Development Act of 1974 (as amended) regardless of whether the original grant is open or closed
when the program income is received. In addition, all program income expended from the Local Housing
Revolving Loan Fund is subject to all requirements of Title | of the Housing and Community Development Act.
This includes all second and subsequent generation loans made from the Local Housing RLF.

6) Local governments that are currently operating a Local Housing Revolving Loan Fund and choose to
discontinue the operation of the Local Housing Revolving Loan Fund can return the funds to DED by following
the above requirements for “Returning the program income funds to DED” noted above.

In addition, the State will schedule monitoring visits with all subrecipients who have operated or continue to operate
a Local Housing Revolving Loan Fund. The State will review project activities from previous Program Years. The
monitoring visits will be conducted either via desktop monitoring or onsite monitoring. The State will review local
projects for compliance with all CDBG rules and regulations. Findings of non-compliance will result in the State taking
appropriate corrective actions appropriate for the specific compliance issues discovered.

OTHER CDBG PROGRAM INCOME

Program income generated from other CDBG activities would follow the above-mentioned steps with the need for
any necessary adjustments related to non-economic development or non-housing activities.

REPORTING PROGRAM INCOME

Local governments are required to report program income from all CDBG projects on a semi-annual basis. Reporting
periods are:

. July 1 — December 31: Report due January 30

° January 1 —June 30: Report due July 30

Separate reporting forms are available for Local ED Program Income and Local Housing Program Income on DED’s
website, https://opportunity.nebraska.gov/CDBG. In order to report other program income from non-ED or non-
housing projects, please contact your Program Representative.

Program Income Reports can be submitted to DED via email. Follow the Instructions for each type of report for
guidance on reporting and timely submissions. Subrecipients must retain a copy of each Program Income Report in
their files.
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ATTACHMENT: PROGRAM INCOME GUIDANCE

The following are three planning tools for local governments pursuing use or re-purposing of program
income based on activity type. Each tool provides a basic framework, details are found within the
relevant sections of the CDBG Manual. Address your specific questions to your DED CDBG Program
Representative.

Reuse Plan for Community Development Activities

The following outline is a planning tool for local governments pursuing use or re-purposing of program
income for community development activities. This is effectively a one-time use of funds as there is no
revolving loan component.

Part I: Type of Plan (Geographic area where funds can be used)

Projects must be located within community’s limits or zoning jurisdiction (“service area”).

Part II: Goals and Objectives of the Plan

A. National Objective Compliance: Local governments must document that each project meets the
National Objective of benefit to low- and moderate-income (LMI) persons within the
subcategories of:

1. Area Benefit (LMA). Beneficiaries must be LMI residents within the defined service area that is
at least 51% LMI according to census or income survey data.
2. Limited Clientele (LMC). Beneficiaries must be those classified as LMC, see CDBG Manual for definition.

B. Local Objectives (examples). Based on the local needs assessment (formal or informal), identify priorities.

1. Example LMA objectives:

a) To cost-share CDBG-eligible priorities identified within the local capital improvement plan,
including public infrastructure and facilities.

2. Example LMC objectives:

a) Removal of architectural barriers in public facilities, including outdoor public spaces,
sidewalks, and municipal buildings.

b) Improvements or new construction of senior centers.

¢) Improvements or new construction of daycare centers.

d) Improvements or new construction of homeless facilities.

Part lll: Elements of the Plan

A. Eligible Activities (examples): public infrastructure (e.g., streets, roads, water wells, storage and
distribution systems, storm sewers, sanitary sewer and treatment systems), public facilities, daycare
centers, etc.
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B. Guidelines for Assistance:

a) Minimum and maximum dollar amounts

b) Matching funds are not required for program income projects, as determined by the local
government.

NOTE: if the local unit of government is funding public infrastructure and/or facilities, this section
may be limited to items “a” through “b”. If providing assistance to a non-profit (e.g., offering grants
to daycare centers or medical clinics), the reuse plan must include these additional items:

c) Types of assistance

d) Terms of assistance (must comply with change in use requirements)

e) Amounts of assistance

Part IV: Administration of the Plan (Describe operating procedures)

Implementation of plan requires a certified administrator. See Chapter 8 for more information, including
maximum allowable costs associated with general administration and, where applicable, supporting
project costs.

A. Administration procedures, i.e., identify internal controls for payment to vendors.

B. Recordkeeping and reporting procedures, i.e., identify who is responsible for reporting required semi-

annual reporting to DED.
C. CDBG compliance process (e.g., procurement, environmental review, DBRA, civil rights, etc.).

1. How are contractors selected, agreements signed between the selected contractor(s)
and local government, and payments approved and disbursed to those contractor(s)?

2. Who is responsible for monitoring requirements?

3. Who is responsible for CDBG compliance process (e.g., procurement, environmental review, civil
rights, etc.)?

. Amendment procedures (must include provision for DED approval).
E. Verification of the project’s approval by the local government and DED (see part V).

Part V: Reporting to DED

Where a new or existing RLF account is being tapped for community development activities, DED must
approve of the Re-Use Plan and Project prior to implementation. Use of CDBG program income requires
progress reporting on the proposed and actual beneficiaries. Be sure to identify the principal local contact
for matters related to program income; typically, this person is responsible for submitting:

e Semi-annual Program Income reports,
e Annual public benefits report,
e Notification of Annual Audit, etc.
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Reuse Plan for Economic Development Activities

The following outline is a planning tool for local governments pursuing use or re-purposing of program
income for economic development activities. See the CDBG Economic Development Application
Guidelines for definitions of terms.

Part |: Type of Plan (Geographic area where funds can be used)
Project’s service area must be located within community’s limits or zoning jurisdiction.

Part II: Goals and Objectives of the Plan

A. National Objective Compliance: Local governments must document that each project meets the
National Objective of benefit to low- and moderate-income (LMI) persons within the
subcategories of:

1. Job Creation/Retention (LMJ). At least 51% of the jobs created or retained must be held by or
available to LMI persons.

2. Area Benefit (LMA). Beneficiary must be a for-profit business that provides essential goods and
services to LMI residents within the defined service area that is at least 51% LMI according to
census or income survey data.

3. Limited Clientele (LMC). Beneficiaries must be those classified as LMC, see CDBG Manual for definition.

B. Local Objectives (examples)
1. Example LMJ objectives:

a) To provide financing for start-up and existing “for-profit” businesses.

b) To create and retain jobs principally for low-moderate income persons.
c) To provide necessary public infrastructure to businesses.

2. Example LMA objectives:

a) To provide financing for start-up and existing businesses that provide essential goods and
services, including succession of ownership and/or management.

b) To provide financing for improvements addressing ADA-accessibility where the proposed
property for improvements is owned by an eligible business. Under LMA, an eligible
business is one that provides essential goods or services.

Part lll: Elements of the Plan

Several options are described below; give careful consideration when determining capacity to
operate. For example, some eligible activities and types of assistance are challenging in terms of
compliance with CDBG regulations. Local governments are responsible for compliance.

A. Eligible Businesses (examples): Industrial, manufacturing, food processing, agricultural processing,

commercial, service, telecommunication, transportation, retail, tourism, etc. Non-profit businesses
are not eligible. Retail businesses are acceptable with Program Income.

B. Eligible Activities (examples): Acquisition of real estate, land and buildings, fixed assets, machinery
and equipment, renovations, remodeling, site preparation, working capital, and public infrastructure
that benefits an
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eligible business (e.g., streets, roads, water wells, storage and distribution systems, storm sewers,
sanitary sewer and treatment systems) and the business creates or retains jobs.

C. Types of Assistance (examples): Grants; direct loans; deferred loans; performance-based,
forgivable loans; etc.

D. Guidelines for Assistance (examples):
1. Minimum or maximum dollar amounts

What percentage of total project cost will community finance?

What percentage of equity injections is required from owners or business?

Interest rate of loans

Loan terms (must not exceed useful life of assets financed); the following are maximum-term

limits by type:

a) Working capital 1-3 years,

b) Machinery and equipment 3-7 years,

c) Land and buildings up to 15 years.

s W

Part IV: Administration of the Plan (Describe operating procedures)

RLF accounts require a certified administrator. See Chapter 8 for more information, including maximum
allowable costs associated with general administration and, where applicable, supporting project costs.

A. Application Process
1. Where can businesses get an application?
2. Whois on the application review committee?
3. Who makes the final determination on an application (e.g., review committee, village or county
board, city council, etc.)?

B. Project Implementation, Loan Closing, and Project Monitoring

1. Who prepares the legal documents and security instruments (e.g., loan agreements, promissory
notes, guarantees, contracts, deed of trust, mortgage, financing statement, U.C.C. form, etc.)?
2. How are funds disbursed to the business?
Who is responsible for loan servicing and monitoring job creation/retention requirements?
4. Who is responsible for CDBG compliance such as the environmental review for each project
and Labor Standards-Davis Bacon compliance if applicable?
C. Describe amendment procedures (must include provision for DED approval of any
changes to the plan/program guidelines).
D. Verification of the plan’s approval by the local government and DED.

w

Part V: Reporting to DED

Use of CDBG program income requires progress reporting on the proposed and actual beneficiaries. Be sure
to identify the principal local contact for matters related to program income; typically, this person is
responsible for submitting:

e Semi-annual Program Income reports,
e Annual public benefits report,
e Notification of Annual Audit, etc.
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Reuse Plan for Housing Activities

The following outline is a planning tool for local governments pursuing use or re-purposing of program
income for housing activities.

Part |: Type of Plan (Geographic area where funds can be used)

Projects must be located within community’s limits or zoning jurisdiction (“service area”).

Part Il: Goals and Objectives of the Plan

A. National Objective Compliance: Local governments must document that each project meets the
National Objective of benefit to low- and moderate-income (LMI) persons within the subcategory of
Housing (LMH). Beneficiaries must be those classified as LMI, see CDBG Manual for definition.

B. Local Objectives, example LMH objectives:

Provide decent housing

Provide a suitable living environment
Expand economic opportunity
Improve availability/accessibility
Improve affordability

Improve sustainability

ouswNE

Part lll: Elements of the Plan

Several options are described below; give careful consideration when determining capacity to
operate. For example, some eligible activities and types of assistance are challenging in terms of
compliance with CDBG regulations. Local governments are responsible for compliance.

A. Eligible Applicants: Homeowners and Homebuyers at 80% AMI or less.

B. Eligible Activities:
1. Owner Occupied Rehabilitation.
2. Homeownership Assistance, which may include one or more of the following:
a) Down Payment Assistance (maximum 50% of required);
b) Closing Costs;
¢) Mortgage Insurance; etc.

C. Types of Assistance (examples): Grants, direct loans, deferred loans, or forgivable loans.

D. Guidelines for Assistance (examples):
1. Minimum or maximum dollar amounts;

Affordability Period (minimum of five (5) years) and methods of ensuring compliance thereof;
Interest rate of loans;

Loan terms;

Standards for assistance; etc.

Part IV: Administration of the Plan (Describe operating procedures)
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RLF accounts require a certified administrator. See Chapter 8 for more information, including maximum
allowable costs associated with general administration and, where applicable, supporting project costs.

A. Application Process/Selection Criteria
1. Where can a homeowner get an application?
2. Who makes the final determination on an application (e.g., review committee, village or county
board, city council, etc.)?
3. s there a priority ranking system? (If applicable, such ranking system cannot contain
discriminatory criteria.)
4. What is the notification process for approval, notice to proceed, acceptance of work, etc.?

B. Project Implementation and Monitoring

1. Who prepares the legal documents and security instruments (e.g., loan agreements, promissory
notes, guarantees, contracts, deed of trust, mortgage, financing statement, etc.)?

2. How are contractors selected, agreements signed between the selected
contractor(s) and homeowner(s), and payments approved and disbursed to those
contractor(s)?

3. Whoisresponsible for loan servicing and monitoring requirements under the program?

4. Who is responsible for CDBG compliance process (e.g., procurement, environmental review, civil
rights, etc.)?

5. Whois responsible for recordkeeping?

C. Describe amendment procedures (must include provision for DED approval of any
changes to the plan/program guidelines).

D. Verification of the Housing Re-Use Plan and Housing Guidelines approval by the local government and
DED.

Part V: Reporting to DED

Use of CDBG program income requires progress reporting on the proposed and actual beneficiaries. Be sure
to identify the principal local contact for matters related to program income; typically, this person is
responsible for submitting:

e Semi-annual Program Income reports,
e Annual public benefits report,
e Notification of Annual Audit, etc.
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REVOLVING LOAN FUND FREQUENTLY ASKED QUESTIONS

Whatis “re-purposing” of CDBG Program Income Revolving Loan Funds?
Your community (e.g., local government -- county, city or village) has Community Development Block
Grant (“CDBG"”) Program Income funds that could be “re-purposed”. See DED’s Policy Memo 19-03 for re-
purposing details and an outline of a Re-Use Plan. Funds previously held for Housing or Economic
Development Revolving Loan Funds (RLF) and/or Housing Reuse Accounts can be “re-purposed” and used
for other CDBG eligible activities, such as Public Works type projects, or funds can be moved from one
funding categoryto another with this process.

Re-purposing applies to all CDBG program income accounts. For purposes in this document, “Housing
Reuse” and “RLF” are used interchangeably, as both types of accounts are CDBG program income.

To beginthere-purposed project, what do we need to have completed?
A number of steps in the re-purposing process require DED’sapproval before proceeding with your re-
purposing project. Your file must include the following items:

1. Project description.
2. Public hearing documentation, including:
a. Copy of public hearing notice,
b. Proof of publication, and
c. Meeting minutes, including public comments, if any.
3. Amended Re-Use Plan, if applicable.
4. Amended Housing Program Guidelines, if applicable.
5. Environmental Review Record.

Are we required to utilizea Certified Administrator to administer an RLF?
A Certified Administrator is required to administer an RLF. If hiring a Certified Administrator (CA),
regulations require a Professional Services Contract (which supports paying CDBG administration costs).
Be sure your CA billings are not aflat amount or percentage (i.e., follow 2 CFR 200, which by today’s
standards requires billing to show hours worked and what actions were taken). A sample Professional
Services contract canbe found within the CDBG Manual. Additionally, the Monitoring Checklist, available
on DED’s website, includes all the required items to be included in the Professional Services contract.

What are the local government options with this re-purposing effort?
The following options are open to the local government for its CDBG RLF Program Income:
1. Retainthe RLF(actively) and update the existing Re-Use Plan(s).
2. Discontinue the RLF, but continue servicing the existing loan portfolio, and making periodic
remittances to DED.
3. Re-purpose the RLF fund to eventually conduct other CDBG-eligible activities.

What types of CDBG project categories are best for RLF use?
DED encourages projects which involve Public Works or Economic Development. In contrast, DED
discourages consideration of using the RLFfor Housing PRR (Purchase/Rehab/Resell), Tourism,
Downtown Revitalization, Disaster Recovery, Emergent Threat, or Planning.
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What is the status of my RLF?
The status of your RLF depends on several factors, most notably recent activity. There are three basic types of
accounts:
1. Idle. Idle accounts are those having been inactive for 12 months or more.
2. Discontinued. Discontinued accounts are those that are “closed” to new activity.
3. Active. Active accounts are those consistently dispensing and receiving funds for approved
activities. For additional definition and discussion of “idle account”, how to discontinue anaccount, and
how to maintain an active account refer to CDBG Manual Chapter 8 — Program Income.

We have idle funds. Can we keep them and decide what to do later?
No. With Policy Memo 19-03, DED is requiring funds in Idle Accounts be returned to DED by June 30, 2020
and annually thereafter. To activate your idle accounts, projects need to be committed well before that
date. DED shall not grant extensions where activity underway cannot be demonstrated.

We have idle funds. Can we return them now?
Yes. It is OK and preferred to return balances promptly. Many accounts may hold small balances thus it
may be impractical to use the funds responsibly, efficiently, and/or without incurring an inordinate
amount of costs.

If we decide to discontinue our program income account, what are the steps?
To discontinue our programincome account, the CDBG Manual Chapter 8 — Program Income details the
steps, which are summarized here:
1. Hold a public hearing to amend and “discontinue” the current (CDBG RLF) Re-Use Plan and
return the funds to Nebraska Department of Economic Development (DED).
2. Send a copy of the (local government hearing) certified minutes and a letter from the Chief
Elected Official stating that the funds are being returned due to discontinuance.
3. Write acheck for the balance payable to DED.
4. Continue to report and periodically send the accumulated balance to DED (if loan repayments
will occur in the future), until the fund and future repayments are exhausted.

If a community discontinues their program income RLF account, returns the balance to DED, but still
has accounts receivable, how should we handle scheduled repayments from beneficiaries?

Accounts receivable include loans being repaid or other program income. Repayments are considered
program income. The program income account and the ED or Housing program is officially “closed” (i.e.,
discontinued). The grantee must continue servicing the loans and collecting payments. As a best practice,
the community makes periodic payments to DED, corresponding with the submission of semi-annual
programincome reports. Ideally this involves returning the funds on a semi-annual basis. For planning
purposes, future repayments can be applied to the proposed project(s) and included in planned
expenditures.

NOTE: You must keep reporting program income until all outstanding repayment balances are exhausted.
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How do we begin there-purposing process?
1. Reviewexisting plans for Capital Improvements or Housing, making a list of viable projects.
2. Discuss with DED or your Certified Administrator -- CDBG eligibility of your project.
3. Develop a project description -- subject to approval by DED.
4. Drafta Re-Use Plan, and Housing Program Guidelines, if applicable— consult with DED
who must approve your Plan.
5. Develop a publication notice for the public hearing -- include the project description and notice of re-
purposing in the public notice.
6. Conduct a public hearing -- ratification by local government (with certified minutes).
Create the Environmental Review Record— subject to approval by DED before beginning.
8. Begin the project— with the goal of using the funds within two years.

N

What are some re-purposing critical considerations?
DED Policy Memo 19-03 details critical considerations. A brief summary is included below:
e Funds held in an Idle Account will be required to be returned to DED by June 30.
e Re-purposed funds are federal and must follow all CDBG regulations, including:
e Creating an Environmental Review Record
e Following Davis-Baconand Related Acts and using a procurement process

Be an eligible CDBG activity
¢ Meet the LMI National Objective benefiting low- and moderate-income (LMI) persons,
subcategories include:

o LMC (Limited Clientele considered to be LMI persons)
o LMA (LMl on an area basis with 51%+ LMI)
o LMJ (LMl jobs creationor retention)

e LMH (LMI Housing)
o Not all National Objectives are allowed. NOT allowable are the following:
o SBA(Slum/Blight Area Basis)
o SBS (Slum/Blight Spot Basis)
o UN (Urgent Need)

What is involved with amending or updating our RLF’s Re-Use Plan?
Review the existing Re-Use Plan, and, in many cases, little will need to be done to update the old plan. By
having a “re-purposing” and “discontinuance” hearing, that is often all that is needed. The old Re-Use Plan
will continue to operate and apply to existing projects (as amended for discontinuance or re-purposing).

e Ifyou are discontinuing the RLF, conduct a public hearing that covers an “amendment” to the
existing plan to “discontinue” the plan (provide certified minutes of the hearing). No additional
work is required.

e Ifyou re-purpose your RLF program income (e.g., from Housing or ED to a Public Works project,
and discontinue the old), then the public hearing would cover the “re-purposing” and canbe
combined with the new project’s public hearing (for your Public Works or other eligible
project/program).

e [fyou continue your existing RLF, then an updated Re-Use Plan will be needed to reflect all
current CDBG rules and State policies, and to show its approval by DED. Housing RLFs will likely
need to provide an update to the Housing Program Guidelines. You must submit your modified
Re-Use Plan and/or Housing Program Guidelines for DED approval. See CDBG Manual Chapter 4-
Developing Program Guidelines.
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What is the difference between a Housing Reuse Account and a Housing Revolving Loan Fund?
A Reuse Account is a separate fund established to carry out specific activitiesthat do not generate
payments to the account. For example, a community’s OOR program’s terms of assistance is a forgivable
loan after a 5-year affordability period is fulfilled. That community was not intending on receiving any
CDBG dollars back from the project. However, if a beneficiary does not maintain primary residence of the
assisted house for the full affordability period/terms of the grant, the CDBG money is returnedto the
grantee as recaptured funds off the sale of the house. At the end of the calendar year, if the recaptured
funds received within the year is less than
$35,000, those funds are deobligated to the unit of local government. NOTE: The $35,000 threshold
applies to the program income received in the calendar year, not the total balance of the account.

A Revolving Loan Fund (RLF) is a separate fund — with a set of accounts that are separate from other
program accounts — established to carry out specific activities which, in turn, generate payments to the
fund for use in carrying out such activities. For example, a community’s OOR program’s terms of
assistance is a 10-year fifty percent forgivable loan, fifty percent repayable loan at 1% interest. The
community’s Housing RLF will be receiving monthly principal and interest payments from the
homeowner with the intention of growing the RLF and completing more OORs in the future. Affordability
period and recapture would still apply. All funds received in an RLF account is considered “program
income” and is never deobligated.

Re-purposing applies to both Housing Reuse and Housing RLF program income accounts.

If re-purposing to a Housing activity, are Revolving Loan Fund (RLF) accounts permitted?

A community should assess the total dollar amount available for the program, terms of the program, and if a
RLF would be sustainable without becoming anidle account in the future.

Are matching funds required for projects funded by Program Income?
Local governments can decide match requirements, if any. While the CDBG State Program overseen by
DED requires match, when re-purposing programincome, local governments can determine the match
percentage, if any. The local government may opt for no matching requirement when projects are funded
via locally held programincome.

Can we re-purpose the RLF and move dollars into an existing/ongoing or new CDBG project/grant?
While it is difficult to apply CDBG funds to an existing project, it may be allowed in certaininstances. It is
better to begin a new project and go from there. Generally, if the local government has a (pending or
newer) project that the funds could be re-purposed to, then that project may qualify and should be
considered strongly as a candidate activity for the funds.

For More Information

What if we have more questions about re-purposing?
Re-purposing is a nuanced effort. If you have questions, contact Tom Stephens at 402-471-6587,
tom.stephens@nebraska.gov.
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Chapter 9 - Record of Changes
Date Description of Change Section
2020 HUD Final Rule, Enhancing and Streamlining the Implementation of Section3 | CPD-21-09
Requirements for Creating Economic Opportunities for Low- and Very
Lowlncome Persons and Eligible Businesses
2022 Davis Bacon & Related Acts Checklist (Revised June 2018) was removed.
Please refer to Davis-Bacon and Labor Standards: Agency/Contractor Guide
and Contractor Addendum - HUD Exchange for the most current information.

10/2023 Davis-Bacon and Related Final Rule Provisions went into effect October 23,
2023.
7/2024 U.S. Department of Labor final rule updates and revises the regulations issued

under section 13(a)(1) of the Fair Labor Standards Act implementing the
exemption from minimum wage and overtime pay requirements for
executive, administrative, and professional (EAP) employees.

CHAPTER 9 —
CONSTRUCTION AND LABOR
STANDARDS

INTRODUCTION

This chapter describes the policies and procedures that must be followed when undertaking construction projects
with Community Development Block Grant (CDBG) funds, which include federal labor standards, payroll
requirements, pre-construction conferences, and other requirements. Compliance with federal labor standards requires
recipients, contractors, and subcontractors to meet and document compliance with the federal requirements associated
with the employment of workers on construction projects. The subrecipient must appoint a Labor Standards Compliance
Officer (LSCO) for oversight and to ensure compliance with the Davis-Bacon Act and other labor related laws.

A good resource for Labor Compliance Officers and contractors is Davis-Bacon Labor Standards: Agency/Contractor
Guide and Contractor Addendum. This publication can be found on the HUD Exchange:
Davis-Bacon and Labor Standards: Agency/Contractor Guide and Contractor Addendum - HUD Exchange

The Davis-Bacon and Related Acts were recently updated for the first time in 40 years. The Final Rule, Updating the Davis-
Bacon and Related Acts Regulations, which includes the changes, became effective October 23, 2023. A comprehensive
overview of the changes can be found on the U.S. Department of Labor’s website: Final Rule: Updating the Davis-Bacon
and Related Acts Regulations | U.S. Department of Labor (dol.gov) or https://www.dol.gov/agencies/whd/government-
contracts/construction/rule-making-davis-bacon. It is imperative that subrecipients review the regulations and update
their Davis-Bacon and Related Acts compliance materials accordingly.
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STATUTORY PROVISIONS

The five statutory provisions that must be followed for construction and labor standards on all CDBG funded projects
are as follows:

1. Section 110, Chapter 69, Title 42, Housing and Community Development Act of 1974 (42 USC 5310)

. Provides that “All laborers and mechanics employed by contractors or subcontractors in the performance
of construction work financed in whole or in part with assistance received under this chapter shall be paid
wages at rates not less than those prevailing on similar construction in the locality as determined by the
Secretary of Labor in accordance with the Davis-Bacon Act, as amended (40 USC 276a-276a-5): Provided
that this section shall apply to the rehabilitation of residential property only if such property contains not
less than 8 units.”

2. Davis-Bacon Act (DBA) (40 USC 276A-276A-5)
e Requires the payment of minimum prevailing wages determined by the U.S. Department of Labor to
laborers and mechanics working on federal contracts in excess of $2,000 for the construction, alteration,
or repair, including painting and decoration, of public buildings and public works.?

3. Contract Work Hours and Safety Standards Act (CWHSSA) (40 USC 327-333).
e CWHSSA provides that work in excess of 40 hours per week, which occurs on the job site, shall be
compensated for at rates not less than one and one-half times the basic rate of pay.

4. Copeland Act (Anti-Kickback Act) (40 USC 276c)

e Makes it a criminal offense for any person to induce, by any manner whatsoever, any person employed in
the construction, prosecution, completion, or repair of any public building, public work, or building or
work financed in whole or in part by loans or grants from the United States, to give any part of the
compensation to which he/she is entitled under his contract of employment.

5. Fair Labor Standards Act of 1938, as Amended (FLSA), (29 USC 201, et.seq.)
e Establishes minimum wage, overtime pay (40-hour workweek), recordkeeping, and child labor standards.

SECTION 1 - DAVIS-BACON ACT REQUIREMENTS

The Davis-Bacon Act (DBA), enacted by the United States Congress, covers contracts that are directly federally funded.
After the DBA was enacted, Congress extended the reach of its provisions by passing Davis-Bacon Related Acts (DBRA),
which cover contracts that are indirectly federally financed (or assisted) in whole or in part. The CDBG program is
funded through HUD. Thus, most of the CDBG program’s construction contracts are indirectly federally funded and
subject to DBRA. DBA and DBRA are basically the same in substance and purpose. This chapter will use the term DBRA
to refer to the Davis-Bacon Act, Davis-Bacon requirements, prevailing wage requirements, DBA, and DBRA.

DBRA requires the payment of locally prevailing wages to laborers and mechanics for on-site construction, alteration, or
repair on federally financed projects having contracts in excess of $2,000. Locally prevailing wages are determined for
specific employee classifications by the U.S. Department of Labor (DOL) and made available to the public as “wage
determinations.” A contractor(s) on a CDBG project covered by DBRA must meet, at a minimum, the wage requirements
set forth in the wage determination(s) applicable to the project.

140 U.S.C. 3142.
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Exceptions

1.

Contracts solely for demolition, when no federally funded construction (which would require prevailing wage
rates) is anticipated on the site

Rehabilitation of a residential structure or residential properties, under one ownership, that will contain less
than eight (8) units when completed

Construction work done by employees of the subrecipient(s) (i.e. the local government)

Machinery and equipment purchases, which include installation, where the cost of installation is more than an
incidental amount of the total cost of the machinery and equipment

Employees of utilities are exempt providing they are only extending service to the property

The subrecipient(s) must consult DED prior to making a determination that DBRA does not apply to the CDBG
project. It is important that this determination be made early in the process to ensure that any construction
cost estimates reflect the full costs of the labor.

DBRA Requirements

1.

Wage Determinations Source: The responsibility of determining prevailing wages is delegated to the DOL. To
meet this responsibility, DOL surveys contractors on construction projects to determine the minimum wages
for each locality. DOL then issues wage determinations for each locality.

Obtaining a Wage Determination: A wage determination is a document listing a prevailing wage rate and fringe
benefits for each classification of laborers or mechanics which DOL has determined to be prevailing in a given
area for a particular type of construction. The minimum pay requirements are referred to as prevailing wages.
Subrecipients must obtain wage rate determinations from DOL prior to bid advertisement, and these
determinations must be includedin bid documents and the construction contract. Subrecipients obtain the wage
determinations directly from the website https://sam.gov/. Subrecipients must obtain the wage determination
that relates to the project based on project location, construction type, and date. Include the wage rate
determination in the bid document.

Wage Determination(s) as Part of the Construction Contract: DBRA requires that each prime contract over
$2,000, that is assisted by federal funds for construction, alteration, or repair of public buildings or public works,
contain the applicable DOL wage determination(s). Subcontracts are also subject to DBRA by a required
contractual contract containing prevailing wage provisions between the prime contractor and subcontractor(s).
If any portion of a contract is subject to DBRA, then all work under that contract, including the work of
subcontractors, is subject to DBRA. This is a critical requirement. All DBRA-related contract modifications must
be flowed down to lower-tier subcontractors. Prime contractors and upper-tier subcontractors must flow down
any contract modifications in addition to the enumerated contract clauses and applicable wage determination(s)
that are included in the original prime contract.?

Selecting and Downloading the Proper Wage Determination: To obtain the appropriate type of wage
determination, the subrecipient should be familiar with the four determination types. Factors to consider when
choosing a wage determination type include:

1. Residential: Residential construction is defined as those projects involving the construction, alteration
or repair of single-family houses or apartment buildings of no more than four (4) stories in height. The
definition includes all incidental items such as site work, parking areas, utilities, streets, and sidewalks,
unless there is an established area practice to the contrary.

229 CFR 5.5(a)(6).
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2. Building: Building construction includes apartment buildings exceeding four (4) stories, and all other
sheltered enclosures with walk-in access for the purpose of housing persons, machinery, equipment,
or supplies, including incidental items such as grading, paving and utilities. Examples include high-rise
apartment buildings, nursing homes and convalescent facilities, community centers, fire stations,
commercial buildings, and dormitories.

3. Highway: Highway construction includes the initial construction, alteration or repair of roads, streets,
highways, alleys, parking areas, sidewalks and other similar projects not incidental® to residential,
building or heavy construction.

4. Heavy: Heavy construction projects are those that are not properly classified as “residential”,
“building”, or “highway”. Some examples include antenna towers, canals, drainage and irrigation
projects, sanitary and storm sewers, water mains and supply lines (not incidental to other construction),
and storage tanks.

5. Multiple Types of Construction: When a project involves work in more than one type of construction
(e.g. building, heavy, highway, residential,) the contracting agency must incorporate the applicable
wage determination for each type of construction involved that is anticipated to include a substantial
amount of construction.*

5. Ten Day Responsibility: It is the subrecipient’s responsibility to ensure that the wage determination(s) is in effect
10 days before the bid opening date was part of the original bid package or becomes part of the original bid
package by addendum and sent to all who obtained a bid package. The bidders are thus given the opportunity
to change their bids, prior to bid opening, based on the updated wage determination.

The subrecipient searches the DOL website at https://sam.gov/ to determine if there have been any updates and
documents that wage determination was verified 10 days prior to bid opening. If there has been an update, the
subrecipient must obtain (download) the updated wage determination and send a copy by addendum to all who
obtained a bid package.

6. Failure to Include or Use of Incorrect Wage Determination: Failure to include the effective wage
determinations in bid documents or contracts will not relieve subrecipients from potential liabilities or
enforcement actions resulting from the payment of wages below the prevailing wage rates. In cases of an
incorrect determinations or failure to include a determination, the subrecipient must either terminate and re-
solicit the contract with the valid determination or ensure that all parties sign a supplemental contract to the
contract that makes the effective wage determination retroactive to the beginning of construction.

7. Retroactive: If the subrecipient fails to include the wage determination, or for any reason the wrong wage
determination is included in the contract, the applicable wage determination reflecting the proper rates must
be incorporated into the contract and be retroactive to the beginning of the construction. The recipient can
either terminate and re-solicit or incorporate the wage determination by change order, provided the contractor
is compensated for any increases in wages resulting from the change.

3 For example, the repair of streets and parking areas in a residential area that is performed independent of any other construction work is subject to
highway wage rates. However, streets, parking areas and sidewalks installed during the new construction of residential apartments would be
considered incidental to the residential construction work and would be performed pursuant to the residential wage decision applicable to the project.
429 CFR 1.6.(b)(1).
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8. Contract Award Delays: If a wage determination has beenissued, and if a contract has not been awarded within
90 days of bid opening, the recipient should check https://sam.gov website to determine if the wage
determination is still prevailing and if there have been any modifications issued.

9. Noncompliance: Noncompliance with the labor standards contract provisions may result in withheld funds,
sanctions, or contract termination.

For more information about Davis Bacon, refer to Davis-Bacon and Labor Standards: Agency/Contractor Guide
(hudexchange.info)

SECTION 2 — THE COPELAND "ANTI-KICKBACK" ACT

The Copeland Anti-Kickback Act (18 U.S.C. §874 as implemented in 29 CFR Part 3) makes it a criminal offense for any
person to induce, by any manner whatsoever, any person employed in the construction, reconstruction, completion, or
repair of any public building, public work, or building, or work financed in whole or in part by loans or grants from the
United States, to give up any part of the compensation to which he/she is entitled under his/her contract of
employment. The Act also provides for the submission of weekly certified payroll reports (CPRs) by all contractors and
subcontractors. All contracts for construction, reconstruction, or repair over $2,000 on federally assisted projects must
include the following prohibition:

“No contractor or subcontractor shall induce, by any means, any person employed in such publicly funded
construction, reconstruction or repair to give up any part of the compensation to which he is otherwise
entitled except for authorized payroll deductions.”

Subrecipients should conduct confidential interviews with employees to assure compliance with the terms of this law,
and the contractor is required to maintain payroll records, and to submit weekly certified payrolls documenting
compliance. The Copeland Anti-Kickback Act requires that payment to employees must be made at least once a week
without subsequent deductions or rebate on any account except "permissible" payroll deductions. The recipient
must obtain payrolls and a Statement of Compliance from contractors and subcontractors weekly. Subrecipients must
check these payrolls for accuracy. Each employer and the subrecipient must maintain the basic records supporting the
payrolls.

SECTION 3 — CONTRACT WORK HOURS & SAFETY STANDARDS ACT
(CWHSSA)

The Contract Work Hours and Safety Standards Act (CWHSSA), (40 U.S.C. §327 et seq.), applies to federally financed (in
whole or in part) contracts over $100,000, and provides that workers be paid at least one and one-half times their basic
rate of pay for any time worked in excess of 40 hours weekly. In the event of violations, the contractor or subcontractor
shall be liable to any affected employee for his unpaid wages as well as to the United States for liquidated damages
computed at $29.00 per day for each employee who worked overtime and was not paid overtime wages. Funds may be
withheld from contractors and subcontractors to satisfy unpaid wages and liquidated damages.

Contractors and subcontractors must be advised in writing that, if they are aggrieved by the withholding of a sum of
liguidated damages, they have the right to appeal within 60 days. A written appeal must state the reason for liquidated
damages and should be addressed to DED.
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SECTION 4 — THE FAIR LABOR STANDARDS ACT (FLSA)

The Fair Labor Standards Act (FLSA) contains federal minimum wage rates, overtime requirements, and child labor
requirements. These requirements generally apply to any labor performed (with or without federal assistance) and are
generally pre-empted (or superseded) by other federal standards, such as the DBRA and related prevailing wage
requirements and Contract Work Hours and Safety Standards Act overtime provisions. Only the DOL has the authority
to administer and enforce FLSA. HUD will refer to the DOL any possible FLSA violations found on HUD projects.

SECTION 5 — SECTION 110, CHAPTER 69, TITLE 42, HOUSING AND COMMUNITY
DEVELOPMENT ACT OF 1974 (42 USC 5310)

The HCD Act of 1974 created the CDBG program. The CDBG program provides that “[a]ll laborers and mechanics
employed by contractors or subcontractors in the performance of construction work financed in whole or in part with
assistance received under this chapter shall be paid wages at rates not less than those prevailing on similar construction
in the locality as determined by the Secretary of Labor in accordance with the Davis-Bacon Act, as amended (40 USC
276a-276a-5): Provided that this section shall apply to the rehabilitation of residential property only if such property
contains not less than 8 units.”

SECTION 6 —GENERAL LABOR REQUIREMENTS

DOL guidelines include additional requirements as listed below. Subrecipients should note that they are responsible
for ensuring compliance by contractors and subcontractors. Inclusion of appropriate clauses in contracts, as well as
monitoring by the recipient, is therefore very important. Labor standards contract clauses and wage determinations
are effective by “operation of law” meaning they are incorporated even when they have been omitted by a covered
contract.®

Compliance Responsibility
The prime contractor® is responsible for compliance by any subcontractor or lower tier subcontractor with all labor
provisions and other federal or State requirements. Subcontractors communicate through the prime contractor. The
subrecipient will consider the prime contractor to be the sole point of contact regarding contractual matters.

Record Availability
The contractor must make records available for review and permit on-the-job interviews of employees. Contractors
must maintain all job-related files and documents for three years after completion of project.

Monitoring
DED encourages the labor compliance officer or another appropriate person to visit the construction site a minimum of
three (3) times to conduct the employee interviews from a representative sample of trades. The employee interviews
should be compared to the applicable payrolls for the date the interview was conducted to determine if there are any
discrepancies. Depending on the length of the contract period, whether subcontractors are used, or whether different
workers are utilized over the life of the contract, it may be appropriate to conduct interviews on multiple occasions to

529 CFR 5.5(c)

¢ Includes any person or entity that enters a contract with an agency (regardless of whether they consider themselves to be a developer/owner or
general contractor). The definition also includes the controlling shareholders or member of any entity holding a prime contract, the joint venturers or
partners in any joint venture or partnership holding a prime contract, any contractors that has been delegated responsibility for overseeing all or
substantially all the construction anticipated by the prime contract. All these entities may be held liable under the regulatory provision at 29 CFR
5.5(a)(6), which states that prime contractors are responsible for the compliance of all subcontractors on the contract. 29 CFR 5.2
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ensure the samples are representative. A suggested Record of Employee Interview Form (HUD-11) is made available in
English and Spanish on the HUD website. The recipient may use this form or a facsimile to gather the required
information.

Contractor Eligibility
Prior to awarding any prime contract, subrecipients must verify the eligibility of all contractors/subcontractors and
document in the file. Contractor/subcontractors eligibility must be checked on-line at www.sam.gov and the Limited
Denial of Participation (LDP) list at

https://www.hud.gov/program offices/general counsel/limited denial participation hud funding disqualifications

Apprentices
The contractor must furnish a certification from the DOL Bureau of Apprenticeship and Training or a Bureau of
Apprenticeship and Training recognized state apprenticeship agency for each apprentice employed on the project. All
apprentices and trainees must be identified in each payroll submission.

The ratio of apprentices to journeymen must not exceed the approved ratio under their respective program, and their
wage rate must not be less than prescribed under those programs.

Volunteers
Exceptions to the labor requirements are made for volunteer services on a case-by-case basis. Subrecipients should
contact DED for approval.

Helpers
Federal labor standards do not recognize the “helper” classification. A contractor must re-classify any employee listed
as a helper on weekly payrolls with a classification listed on the appropriate wage determination.

Required Postings
The wage determination and any additional wage classifications labor posters must be posted at the site of the work, in a
prominent and accessible place where it may be easily seen by employees and easily readable. The elaws Poster Advisor can be
used to determine which poster(s) employers are required to display at their place(s) of business. Posters, available in
English and other languages, may be downloaded free of charge and printed directly from the Advisor.

Federal Posters (https://www.dol.gov/general/topics/posters)
=  Wage Determination(s)
= Additional requested and approved wage classification(s)
= Notice to All Employees WH-1321
* Job Safety and Health Protection OSHA 3165"
*The OSHA 3165 poster also contains Whistleblower protections that must also be posted
= Equal Employment Opportunity
= Employee Polygraph Protection Act
= Uniformed Services Employment and Reemployment Rights Act
= E-Verify Participation
=  Right to Work
= FMLA
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State Posters (https://dol.nebraska.gov/LaborStandards/Compliance/RequiredPosters)
=  “Notice to All Employees” — Nebraska Department of Labor
= Discrimination in Employment Housing, Public Accommodations is Prohibited by State Law
= Unemployment Insurance Advisement of Benefit Rights
= 3-in-1 State Labor Law Poster

SECTION 7 — BID OPENING

Bid Opening and Bid Tabulation
All bids received must remain sealed and in a safe place until the bid opening. All bids received should be logged in
with the time, date of receipt, name of offeror, and procurement number.

The public bid opening should be conducted in a business-like manner. The bids should be read aloud during the bid
opening meeting. The apparent low bidder will be determined during the bid opening. However, the bids also must
be reviewed for both technical and legal responsiveness. In addition, the bidders must be evaluated as having the
capacity to furnish products and/or services required. Minutes of the bid opening, a tabulation of the bids, and copies
of all bids received should be placed in the contract file.

When Bids are Higher than Cost Estimates

Negotiation Procedures
When the lowest bid exceeds the amount allocated for the project, the subrecipient may negotiate with the low bidder
in accordance with Nebraska statutes to bring the contract within the available funding level. The subrecipient can
reject all bids or provide needed funds from other sources or through reallocation of CDBG funds. If the subrecipient
has reason to believe available funds are likely to be inadequate for the full scope of work proposed, the subrecipient
should request deductible alternatives in the bid document so that the project can proceed in a timely fashion and not
require a second solicitation.

Deductible Alternatives

If deductible alternatives are requested, the bid document must specify the method and order in which alternatives
will be applied in determining the low bid. Drawings also must clearly show the alternative. For example, if the project
was for 1,500 linear feet of street construction, sidewalks, street lighting, and replacement of sanitary sewer lines, 300
linear feet of sidewalks might be a deductible alternative. The desirability of using this method when cost estimates
are very close to the amount of available funds (or if cost estimates are based on roughly comparable projects) cannot
be overestimated. Failure to do so may require modification of bid packages and a repetition of the entire process
with delays in project implementation.

If this method is not used and the bid exceeds the amount allocated, the subrecipient can provide the additional funds
from other sources.

SECTION 8 - CONTRACT AWARD

Citation
= Code of Federal Regulations 2 CFR 200 Chapter 300 Procurement, 2 CFR 200.326 (Bonding Requirements)
= Code of Federal Regulations 2 CFR 200.318 (i) (Retention and access requirements for records)
= HUD CPD 570.502(a)(7) (Retention of Records)
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Verifying Contractor
Prior to award of the contract, the subrecipient must check the System for Award Management (sam.gov) to make sure
the proposed prime contractor and subcontractors are not on the federal list of debarred, suspended, or ineligible
contractors. The subrecipient must check the company, as well as the owner of the construction company. The
subrecipient must print the result(s) of the search with the date searched and retain in their files.

As identified in Section 4.1 of the agreement between DED and the subrecipient, any such subrecipient or contractor
of the subrecipient must be authorized to transact business in the State of Nebraska. All subrecipients and contractors
are expected to comply with all Nebraska Secretary of State and Department of Revenue registration requirements,
including any registration requirements pertaining to types of business entities.

**Construction contractors are expected to meet all applicable requirements of the Nebraska Contractor
Registration Act and provide a current valid certificate of registration to the Subrecipient for the Subrecipient’s
records.

Contract Award Procedures
The contract must be awarded to the lowest responsible bidder. The successful bidder must have employees who will
perform activities on the project. If the contract is awarded to other than the low bidder, the subrecipient must prepare
a written statement explaining why each lower bidder was deemed non-responsible or nonresponsive. To be
responsive, the bidder must have submitted a written plan, if the contract equals or exceeds $100,000.

Following award of the contract, the contract documents and applicable bonding and insurance must be completed
and executed. Contract documents include all the items contained in the bid package, as well as the executed contract,
bid proposal, contractor certifications, and bond and insurance forms.

The Notice of Contract Award (LSE 7) Must Be Sent to DED Within 10 Days of Award
The Notice of Contract Award includes the project name and location, the number of the applicable wage
determination, the name of the business awarded the contract, the contract amount, and the name of the person
identified by the municipality as responsible for labor standards compliance. If there are multiple general “prime’
contractors with the subrecipient, a separate LSE7 must be submitted for each general contractor.

Pre-Construction Conference
Following contract award, it is highly érecommended that the recipient hold a pre-construction conference with the
prime contractor and any subcontractors. The purpose of the pre-construction conference is to apprise the contractor
and subcontractors of labor standards, equal opportunity, and other contract obligations and responsibilities. The
conference allows an opportunity to obtain any outstanding contract documents and provide the contractor with
posters for the construction site. It also provides an opportunity for the engineer to discuss construction related issues.
Place written documentation of this meeting in the file.

724 CFR Part 135,
8 CDBG Chapter (hud.gov)
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Below is a list, not all-inclusive, of items to be discussed:

=  Davis Bacon (including submission of weekly payrolls)

=  Employee interviews, using the HUD-11 Form (Spanish or English)

= Determine if additional wage determinations will need to be requested

= Posters for the job site including, but not limited to the Employee Rights Under the Davis-Bacon Act (WH1321),
Job Safety and Health Protection (OSHA 3165), and Equal Opportunity Employment, other posters as required
by the Department of Labor

=  Copy of the wage determination and additional classification approvals, which MUST be posted at the job site

=  Written contract(s) between prime contractor and all subcontractors

= Written contract(s) between subcontractors and subcontractors and any independent contractors

Notice to Proceed
Following execution of the contract documents and completion of the preconstruction conference, the subrecipient
will issue a “Notice to Proceed” to each prime contractor to begin work. The Notice to Proceed must establish the
construction start date, scheduled completion date, and the basis for assessing liquidated damages. The construction
period and basis for assessing liquidated damages must be consistent with these sections of the contract documents.

SECTION 9 — WEEKLY PAYROLL REQUIREMENTS

Payroll Terminology, Requirements, and Review Procedures
DOL provides a sample payroll form along with instructions at: Instructions For Completing Payroll Form, WH-347 |
U.S. Department of Labor (dol.gov)

Responsibility of Prime Contractor Regarding Subcontractors
The prime contractor on a project is responsible for proper payment to all laborers and mechanics employed by the
prime, employed under a subcontract to the prime, or employed under any lower tier subcontract. The construction
contract between the subrecipient and the prime contractor must require all subcontracts to contain clauses imposing
the Federal Labor Standards Provisions. If the required provisions are not included in a subcontract, the prime
contractor is responsible for underpayments and liquidated damages of subcontractors.

When labor standards violations occur, whether at the contractor or subcontract level, the subrecipient will require
corrections via the prime contractor. It is the prime contractor's responsibility to ensure corrective action by the
applicable subcontractor.

Weekly Payroll Submission Requirements and Payroll Numbering
It is the responsibility of each contractor to submit the weekly payrolls (each week) to the subrecipient from the time
work begins on the project until the work is completed. If no work is performed on the project during a given workweek
the contractor may do one of the two options: 1) submit a payroll that states “no work” for each week or 2) the
contractor submits in writing to the subrecipient the period of time that no work will occur on the project, once work
resumes, contractors should use the next consecutive number.

Payrolls of subcontractors are to be submitted via the prime contractor. The prime contractor will review the
subcontractor’s payrolls and may require corrections. The prime contractor forwards the subcontractor’s payroll(s) to
the subrecipient. Payrolls may be collected by the project engineer for submission to the subrecipient; however, this does
not relieve the prime contractor of responsibility for review of payrolls.
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Payroll Forms
Contractors may use the payroll form, DOL publication WH-347. This form is available on DOL’s website at PAYROLL
(dol.gov). The signature page of WH 347, where a contractor certifies wages and fringes, if any, is commonly called the
Statement of Compliance and must be attached to each payroll. The Statement of Compliance must be a component
of each weekly payroll and must be signed by the contractor. A contractor may use his own payroll form or other
computer-generated form if all required items are included, but the wording of the Statement of Compliance must be
verbatim.

Addresses and Social Security Numbers
Effective January 18, 2009, payrolls shall not report employee addresses or full social security numbers (SSNs). Instead,
the first payroll on which each employee appears shall include the employee’s name and an individually identifying
number, usually the last four digits of the employee’s SSN. Afterward, the identifying number does not need to be
reported unless it is necessary to distinguish between employees, e.g., if two employees have the same name.

Employers (prime contractors and subcontractors) must maintain the current address and full SSN for each employee
and must provide this information upon request to the contracting agency or other authorized representative
responsible for federal labor standards compliance monitoring. Prime contractors may require a subcontractor(s) to
provide this information for the prime contractor’s records. DOL has modified Form WH-347, Payroll, to accommodate
these reporting requirements.

Signature on the Statement of Compliance
The Statement of Compliance must be signed by an owner or designated employee of the contractor for each weekly
payroll. In cases where a designated employee signs, the contractor must submit written authorization signed by the
owner of the company. The written authorization documentation must include the company name, owner’s name, the
employee being designated, and the date the authorization occurred. For example, “I Jane Doe owner of ACME
company, designate Joe Jones, Job Title, to complete the Statement of Compliance for LMN project as of date.”

Prompt Submission of Payrolls

The subrecipient should require that all original payrolls, from the prime contractor and subcontractor, be submitted by
the prime contractor to the subrecipient within seven working days after the payroll ending date. Payrolls must be
examined promptly by the subrecipient so that any problems discovered can be corrected early, while contractors are still
on the job. Particular attention should be given to payroll review during early stages of construction to ensure that the
prime contractor understands and is fulfilling his/her responsibilities concerning payrolls. If acceptable payrolls are not
submitted in a timely manner, the subrecipient may withhold contractor payment until acceptable payrolls are
submitted.

Concurrent Jobs
The payrolls must show only the regular and overtime hours worked on the CDBG project. If an employee performs
work at job sites other than the project for which the payroll is prepared, those hours should not be reported on the
payroll. However, the gross pay from all job sites must be shown on the payroll.

Wage Rates and Proper Classification
Payrolls must be checked against the applicable wage determination(s), engineer’s inspection reports (if available),
employee interview forms (if available), and actual work done or in progress to determine if prevailing wage
requirements regarding rates and proper worker classifications® were met. The proper calculation of straight time rates

° Ratio of laborers to mechanics. Except for concrete, landscaping and similar trades, the ratio of laborers to mechanics should not exceed 1:1. A
higher ratio of laborers to mechanics normally indicates misclassification. That is, the workers classified and paid as laborers are, instead, performing
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and time-and-a-half rates for overtime hours must be checked as well as mathematical accuracy of calculations
pertaining to wages and deductions. The subrecipient must review all payroll documentation.

Employees Performing Work in More Than One Classification
A person employed as a laborer or mechanic and performing work in more than one job classification must be paid at
least the required rate for the actual hours spent in each classification. Payrolls may be kept according to the hours
spent in each classification. Such payrolls, called split payrolls may be used to apportion hours worked at more than
one classification in a workday according to the hours worked in each classification.

Working Foreman Requirements
A working foreman who devotes at least 20% of his time to laborer or mechanic duties is covered under DBRA and must
be classified according to work performed. Such a classification, for example, an electrician, must come from the
applicable wage determination. The working foreman, if paid a flat salary with salary designated on the payroll, must be
making at least the minimum rate and fringe for his classification. The amount of the salary must be stated on each
payroll. If there is a considerable amount of overtime being worked on a particular project having a salaried working
foreman, additional research may be necessary to determine that amounts paid meet DBRA and CWHSSA requirements.

Classifications
Only the exact classifications appearing on the federal wage determination or additional classifications requested are
to be used on payrolls. Generic classifications are not specific enough to allow the reviewer to determine if DBRA were
met. For example, equipment operator is a generic classification; however, backhoe operator is on the wage
determination and would be a proper classification.

If, after obtaining the wage determination, it is found that a class of laborer or mechanic not listed in the wage
determination is to be employed on the project, the subrecipient must request an additional wage classification. The
additional wage classification request should identify the classification needed, recommend a wage rate, and include
supporting documentation and statements from both the contractor and the employee agreeing to the proposed wage
rate. The request is sent to DED who then submits to USDOL.

In general, additional classifications and wage rates can be approved if:

1. The requested classification is used by construction industry in the area of the project. (The area is usually
defined as the county where the project is located.) Classifications requested must identify the specific trade
and should not involve generic titles such as operator, mechanic, or installer. The work that will be performed
by the requested classification is not performed by another classification already on the applicable wage
determination.

2. The proposed wage rate and any fringe benefits bear a reasonable resemblance to the rates on the wage
determination.

3. Theworkers that will be employed in the added classification or the worker’s representatives, if applicable, must
agree with the proposed wage rate.

the work of a mechanic which requires a wage higher than that of a laborer. Therefore, these workers are underpaid. The false information on the
Certified Payroll Report (CPR) may be limited to the classification of work. (HUD Handbook 1344.1 Rev 2, Appendix III-1)
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Fringe Benefits
The DBRA requirement payment of prevailing wages to laborers and mechanics working on federally funded or assisted
construction projects.'® The DBRA prevailing wage is the combination of the basic hourly rate (BHR) and any fringe
benefits for the applicable classification listed in a DBRA wage determination.!! Prevailing wages, including fringe
benefits, must be paid on all hours worked on the site of work. 12

Compliance
A contractor’s obligation to pay at least the prevailing wage determination can be met by:
(2) paying each laborer and mechanic the applicable prevailing wage (including the fringe benefits) entirely
as cash wages OR
(2) providing a combination of cash wages and contributions to or incurred costs for bona fide fringe benefits

The required rate of contribution or cost for fringe benefits for the applicable classification listed in the wage
determination is ordinarily an hourly rate. Under the DBRA, cash wages paid in excess of the BHR may be used to offset
the fringe benefit portion of a contractor’s prevailing wage obligation.

Bona Fide Fringe Benefits

Bona fide fringe benefits generally include those benefits which are common in the construction industry. They include
medical care, compensation for injuries or illness, and pensions for retirement or death, as well as insurance. To be
considered bona fide, the benefits must also be provided pursuant to a plan, fund, or program which is legally
enforceable and meets certain criteria, such as the requirements of the Employee Retirement Income Security Act
(ERISA), laws and regulations enforced by the Internal Revenue Service (IRS) and state insurance laws.

Annualization Principal

Annualization is a computation method to determine the hourly rate of contribution or costs incurred for bona fide
fringe benefits that is creditable toward meeting a contractor’s or subcontractor’s prevailing wage obligation. > DBRA
credit for contributions made to fringe benefit plans is allowed based on the effective annual rate of contributions or
costs incurred for hours worked during the year by an individual.

Annualization limits the DBRA credit to an amount equal to the hourly cost of the fringe benefit averaged over all hours
an individual laborer or mechanic works during a year or other representative period (including both DBRA and non-
DBRA hours). This method ensures that DBRA work is not used as the sole or disproportionate source of finding for a
fringe benefit plan the provides benefits or coverage to an employee for all hours (both Davis-Bacon and non-Davis-
Bacon hours) that the employee works. The amount of credit a contractor may claim as an offset against the prevailing
wage obligation can be as significant in determining DBRA compliance as whether a particular fringe benefit plan is a
bona fide fringe benefit plan under the DBRA.®

See also the Wage and Hour Division of the U.S. Department of Labor’s Fact Sheet #66E: The Davis-Bacon and Related
Acts — Compliance with Fringe Benefit Requirements at https://www.dol.gov/agencies/whd/fact-sheets/66E-DBRA-
compliance-fringe-benefit-requirements. This Fact Sheet provides additional information regarding how a contractor
may satisfy its prevailing wage obligation, funded vs. unfunded plans, fringe benefits and apprenticeships, and more.

10 https://www.dol.gov/agencies/whd/fact-sheets/66 E-DBRA-compliance-fringe-benefit-requirements
" rd.

1240 USC §3141(2); 29 CFR 5.53

13 https://www.dol.gov/agencies/whd/fact-sheets/66 E-DBR A-compliance-fringe-benefit-requirements
1440 UCS §3141(2)(B); 29 CFR 5.29

1529 CFR 5.25

1629 CFR 5.29
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Overtime?’
The federal overtime provisions are contained in the Fair Labor Standards Act (FLSA). Unless exempt, employees
covered by the Act must receive overtime pay for hours worked over 40 in a workweek at a rate not less than time
and one-half their regular rates of pay. There is no limit in the Act on the number of hours employees aged 16 and
older may work in any workweek. The FLSA does not require overtime pay for work on Saturdays, Sundays, holidays,
or regular days of rest, unless overtime is worked on such days.

Deductions
A deduction is an amount subtracted from a worker’s gross wages. Deductions must be reviewed to determine if they
are permissible. Permissible deductions by law include court ordered deductions, Federal Insurance Contributions Act
(FICA), and federal or state income taxes. Deductions'® not required by law, such as union dues or uniforms, may be
made only with the permission of the employee. The employer cannot benefit, for example earn interest, from the
employee’s deductions on the payroll. The employee must sign a statement that authorizes deductions. The statement
should include reason for deduction and length of time the deduction will occur.

Payroll Certification of Self-Employed Contractor19 Who Works Alone
A self-employed laborer or mechanic (or group of working partners) who has no other employees working on the job is
not authorized to sign his/her own payroll and Statement of Compliance. Instead, such a person, often called a working
subcontractor, must be listed on the prime contractor’s (responsible employer’s) payroll.

Example. Joe’s Backhoe Service has one backhoe and no other workers other than the owner. Joe cannot sign
his own payroll while on a CDBG project. In contrast, if Joe hires at least one employee to help on that project,
he could certify his own wages as well as the employee’s wages.

The minimum information needed on the responsible employer’s payroll regarding the working subcontractor are
name, address, classification(s), hours worked, estimated hourly pay, and estimated gross pay. Deduction amounts for
social security and federal taxes of the working subcontractor are not the responsibility of the prime contractor and
such amounts may be unknown to the prime contractor; therefore, deduction listings are not required. The Statement
of Compliance should indicate box 4c for the working subcontractor as an exception to the way fringe benefits may have
been paid for regular employees. The explanation for box 4c may read something like, “Working sub, lump sum contract,
fringes and deductions not applicable.”

Sometimes it may be confusing for a prime contractor to list a working subcontractor on his payroll in addition to his
regular employees. In such case, the prime contractor may prepare a separate weekly payroll listing only one person,
the working subcontractor.

Whatever method of compensation is utilized, such as piece work or a weekly contract draw for performance, the
amount of estimated weekly compensation divided by the actual hours of work performed for that week must result in
an “effective” hourly wage rate that is not less than the prevailing hourly rate for the type of work involved.

17 Qvertime Pay | U.S. Department of Labor (dol.gov)
'8 HUD Handbook 1344.1 Rev 2, Appendix II - 4, page 14-16
19 Also known as sole proprietors.
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Liguidated Damages
Liquidated damages are a predetermined amount that is paid as a penalty for failure to meet a specified requirement.
Liqguidated Damages, relative to the review of payrolls in the CDBG Program, is the penalty amount calculated for
overtime violations under the CWHSSA. The pre-determined penalty is $29 per worker, per day for overtime violation(s).
Please note that penalty amounts paid for overtime violations to a specified government entity as liquidated damages
are separate and distinct from wage restitution paid to workers. Liquidated damages are paid in addition to any
restitution.

SECTION 10 —JoB SITE VISITS AND EMPLOYEE INTERVIEWS

The subrecipient is required to conduct visits to the construction site to verify applicable DOL posters and the wage
determination are posted. The labor standards requirements include periodic job site interviews with workers. The
purpose of the interviews is to capture observations of the work being performed and to get direct information from
the laborers and mechanics on the job regarding the hours they work, the type of work they perform, and the wage
they receive.

Interviews should occur throughout the course of construction and include a sufficient sample of job classifications®
represented on the job, as well as workers from various companies to allow for a reasonable judgment as to compliance.
Information gathered during an interview is recorded on the Record of Employee Interview (HUD-11).

The interview should be conducted on the job site and privately as a one-on-one process. The interviewer should
observe the duties of workers before initiating interviews?. Employees of both the prime contractor and
subcontractors should be interviewed. To initiate the interview, the authorized person shall:
= Properly identify himself/herself
= (Clearly state the purpose of interview
= Advise the worker that information given is confidential, and his/her identity will not be disclosed to the
employer without the employee's written permission

When conducting employee interviews, the interviewer should pay particular attention to:

= The employee's full name

= The employee's permanent mailing address

* The last date the employee worked on that project and number of hours worked on that day. The interviewer
should make it clear that these questions relate solely to work on the project and not to other work.

= The employee's hourly rate of pay. The aim is to determine if the worker is being paid at least the minimum
amount required by the wage determination.

= Theinterviewer should be sure the worker is not quoting their net hourly rate or take-home pay

If it appears the individual may be underpaid, the interviewer should closely question the worker by:
= Asking for any records
= Arranging to re-interview the employee
= Enter the worker's statement of his/her classification
= Observed duties and tools used. Be specific on the duties and tools used

20 See previous footnote on “Ratio of laborers to mechanics”
2l When describing the duties observed, be specific, for example they were using a shovel to move dirt into the drainage, they were operating a
backhoe. Do not write “general laborer stuff.”
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If worker's statements and observations made by the interviewer indicate the individual is performing duties conforming
to his classification, indicate the following on the Record of Employee Interview Form.
= |fthere are discrepancies, detailed statements are necessary
= Enter any comments necessary
= Enter date interview took place
= The HUD-11s must be compared to the corresponding contractor and subcontractor payroll information
» Ifnodiscrepancies appear, "None" should be written in the comment space of the Record of Employee Interview
Form and it should be signed by the appropriate person
» [fdiscrepancies do appear, appropriate action should be initiated. When action has been completed, the results
must be noted on the interview form
» [f there are wage complaints, the interviewer should complete the Federal Labor Standards Complaint Intake
Form (HUD Form 4731%). The complaint must be investigated and resolved. Contact DED, which may engage
HUD or DOL if necessary.

SECTION 11 — PAYROLL REVIEW AND RESTITUTION FOR UNDERPAYMENT OF WAGES

Payrolls that are incomplete, such as those which lack classifications or rates of pay, will trigger the need for the
contractor to provide a corrected payroll and Statement of Compliance that lists the required information.

Handwritten Corrections of Payroll by Reviewer Not Allowable
The subrecipient’s Labor Compliance Officer, when reviewing a payroll, is not allowed to make corrections on the face
of a payroll or on the Statement of Compliance. Such documents are designed to be sufficient as evidence in a legal
proceeding, and corrections by multiple sources often do not allow the reader certainty as to who made the corrections.
If the subrecipient wishes to provide written clarification of a minor payroll item, a note with the reviewer’s initials and
date may be attached.

Notice to Contractor When Restitution is Involved
Payroll errors due to underpayment of wage may involve restitution. Underpayment may result from either DBRA
violation(s), CWHSSA overtime violation(s), or both. The subrecipient must promptly notify the prime contractor in
writing that payment of back wages is required. This notice should identify the name of the prime contractor and the
applicable subcontractor, the underpaid workers, the correct job classification and wage rate, dates of underpayment,
and the amount of underpayment owed. The contractor must be notified of the need to make restitution by using a
Certified Correction Payroll, as discussed below.

If overtime violations under CWHSSA exist, the notice to the contractor should also identify a calculation of Liquidated
Damages and inform the contractor of two choices regarding Liquidated Damages—pay or request a waiver.

Certified Correction Payroll

A payroll that reflects restitution paid under DBRA or CWHSSA is called a Certified Correction Payroll. Such a payroll will
always be prepared by the employer and the Statement of Compliance will be signed by the employer. The signature
on the Statement of Compliance designates the payroll a Certified Correction Payroll. A Certified Correction Payroll will
only list those workers to whom restitution is paid. A Certified Correction Payroll may cover one week at a time.
Optionally, a Certified Correction Payroll may also cover multiple weeks and must specify the weeks covered. The
monetary amounts listed, wages, and deductions reflect restitution amounts paid, and should not indicate amounts
paid and listed on past payrolls.

22 htps://www.hud.gov/program_offices/davis_bacon_and labor_standards/olrform
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Payroll problems that require the employer to prepare a Certified Correction Payroll may include the following:
= Wage rates on the payrolls do not meet DBRA.
= Wage rates on the payrolls do not meet CWHSSA requirements.
=  Worker classifications are wrong, incomplete, or not in accordance with the applicable wage resulting in
restitution due.
= Calculations are in error and result in underpayment of wages.

A Certified Correction Payroll will record the difference between amount paid and the required amount which should
have been paid. The deficiency would be multiplied by the applicable number of hours worked at the lower-than-
allowable rate.

Example. If a worker was paid $10 per hour and should have been paid $11 per hour for 100 hours during three
different non- overtime weeks, the amount of restitution payment as recorded on the Certified Correction Payroll

The contractor may submit a Certified Correction Payroll for each applicable workweek or for multiple workweeks. A
Certified Correction Payroll, if prepared for multiple weeks, should indicate the weeks for which it pertains, such as
Weeks Two through Eight, and 11. A Certified Correction Payroll, if prepared for one week at a time, must be numbered
the same as the original payroll for that workweek, but must indicate the appropriate revision number, such as Payroll
Eight, Revision One.

In most cases, the Statement of Compliance, as part of the Certified Correction Payroll, will be sufficient to demonstrate
that restitution was made. Cancelled checks, employee initials, or an employee statement are no longer routinely
required as additional proof of payment of restitution. If problems are suspected, additional proof may be required by
DED or another reviewing agency.

Use of Corrected Payrolls to Demonstrate Restitution
Some contractors may wish to provide corrected payrolls with a newly signed Statement of Compliance. A corrected
payroll differs from a Certified Correction Payroll in the following ways:
= A corrected payroll is for one weekly period whereas a Certified Correction Payroll may cover multiple weekly
periods.
= A corrected payroll lists all workers who worked on a project during a weekly period, whereas a Certified
Correction Payroll lists only workers to whom restitution was paid.
= A corrected payroll lists the total hourly rate received from original pay rate plus the restitution rate, whereas
the Certified Correction Payroll will list only the restitution pay rate.

If a contractor wishes to provide a corrected payroll to demonstrate restitution rather than a Certified Correction Payroll,
such a provision is acceptable; however, a Statement of Compliance having a later signature date must accompany the
corrected payroll. The corrected payrolls should be numbered the same as the original incorrect payrolls such as Payroll
Two, Revision One.

Calculation of Liquidated Damages?3
Assuming there was restitution due that involved not only DBRA, but also overtime violation(s) under CWHSSA,
overtime rates must be paid at 150% of the basic hourly rate. This is commonly referred to as time-and-a-half. Under
CWHSSA, liquidated damages are computed at the rate of $29 per worker for each calendar day the worker was
required or permitted to work in excess of 40 hours in a week without payment of overtime rates.

23 Civil Money Penalty Inflation Adjustments (https://www.dol.gov/agencies/whd/resources/penalties)
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DED must be informed immediately upon the occurrence of any of the above infractions.

Example. If workers worked six days a week for twelve hours per day and were paid straight time for 72 hours,
there would be three days of violations. Overtime pay should have started on day four and continued on day five
and day six. The liquidated damages calculation would be $87 per worker. Liquidated damages would be
calculated in addition to the payment of wage restitution.

Steps in Calculation, Assessment, Payment, or Appeal of Liquidated Damages
The subrecipient calculates restitution and liquidated damages due, and notifies the contractor by traceable
correspondence (e-mail, fax, or letter). The contractor, having received notification, must make restitution via a
Certified Correction Payroll (or corrected payroll with certification), and agree to either pay or request a waiver?* for
liguidated damages. The contractor is to notify the subrecipient of the choice by traceable correspondence.

If payment is the contractor’s choice, the contractor must use a wire transfer to make payment. Please contact the DED
Representative for instructions regarding a wire transfer?®. Such procedures involve filling out certain forms, some of
which are sent to HUD to enable a receiving account to be established. The contractor will be notified when the wire
transfer can be received by an active account at HUD. The contractor will use a financial institution to conduct the wire
transfer using a form prescribed by HUD. After the wire transfer and proper notification/documentation of such
payment to all parties concerned, the contractor’s responsibility for payment of liquidated damages will have been met.
The financial institution may charge the contractor a fee for making the wire transfer.

If the contractor chooses to request a waiver (or reduction in penalty amount), the contractor is to send the subrecipient
written communication explaining the reasons why a waiver is requested. There are two reasons for HUD to grant a
waiver:

= The error was unintentional although due care was exercised.

* A mathematical mistake was made.

The subrecipient will forward the letter to DED, who will send the letter to HUD. Following HUD's response, the DED
Representative will communicate HUD's response to the subrecipient by traceable correspondence. The subrecipient
is to communicate the response to the contractor(s) by traceable correspondence.

If HUD approves the request for the waiver of the payment of liquidated damages, labor standards requirements
regarding liquidated damages will have been met. If HUD does not approve the request for the waiver, call the DED
Representative for further instructions. The contractor will have 60 days to appeal the notice from HUD.

Use of Corrected Payrolls Where Restitution Is Not Due

A corrected payroll may be used to reclassify workers, correct math errors, clarify monetary amounts, revise improper
dating, etc. Each corrected payrollis for one week only. The weekly numbering of the corrected payroll should be for the
same weekly number as the original incorrect payroll, such as Payroll Four, Revision One. A new signature on a
Statement of Compliance must be provided. The contractor will prepare a new Statement of Compliance, sighed and
dated, for any week with a corrected payroll.

24 HUD Handbook 1433.1, Rev 2, Chapter 5, Page 20
25 (HUD-4733) - Wire Transfer Instructions for Labor Standard Deposit Accounts
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Example. A laborer worked 48 hours in one work week. He was paid $10 per hour for 48 hours and time and one-
half for overtime. The wage determination calls for $11 per hour with no fringe benefits. Most payroll clerks would
immediately know that $52 or restitution is due; however, some may not realize the proper classification of each of the
components of restitution. The proper classification would be $48 under Davis-Bacon and $4 under CWHSSA.

48 x $1 plus 8 x 0.50 = $52.

Some payroll clerks may incorrectly classify $40 under Davis-Bacon and $12 under CWHSSA. When reporting
components of restitution, the proper method is indicated in the previous paragraph.

Supplementary Statements
A supplementary statement from the contractor may be obtained to clarify minor issues. Situations where a
supplemental statement would be acceptable include an incorrect employee name. The supplementary statement
should be dated, signed by the authorized payroll signatory, and identify the relevant payroll number(s). A Statement
of Compliance does not accompany a supplementary statement.

Reporting Requirements

The Final Wage Compliance Report must be submitted to DED as the last item regarding labor standards.

Reporting Restitution Under DBRA and CWHSSA
In reporting restitution on the Final Wage Compliance Report, it is important to correctly classify restitution. The DBRA
component of restitution will involve an underpayment rate for each hour worked at the deficient rate. The CWHSSA
component of restitution will involve the payment of one-half of the hourly deficiency for each overtime hour worked.

Withholding Funds Based on Noncompliance With Labor Standards

If violations regarding restitution have not been corrected within thirty calendar days from the date of the first notice
of underpayment, the subrecipient may withhold funds due the prime contractor. DED must be notified immediately
of any violations requiring restitution. Only an amount considered necessary to ensure payment of underpaid wages
(and Liquidated Damages, if applicable) may be withheld. If it is necessary to estimate the withholding amount, prompt
action must be taken to determine an exact amount and disburse any applicable excess to the prime contractor
according to invoices presented for payment. The subrecipient must notify the prime contractor of the withholding and
provide the second notice of underpayment. The subrecipient must, again, specify the identity of underpaid workers,
correct job classifications and wage rates, dates when underpayments occurred, and the amounts of underpayments
owed. If restitution is not made within 30 days of the second notice of underpayment or if there is disagreement
regarding the finding of wages owed, DED must be notified immediately.

If DED determines it appropriate, the subrecipient will be notified to disburse wages owed from the withheld funds to
the respective workers to whom they are due. Should such an occasion arise DED must be contacted for information
on the proper procedure for disbursement of funds.

Withholding Funds Based on Noncompliance With CDBG Requirements
If a Labor Standards violation(s) does occur that results in the subrecipient not being in compliance with the approved
CDBG program, DED may suspend payment on the next Payment Request (drawdown or Request for Funds). For
example, if the subrecipient fails to ensure the timely submission of contractor payrolls by the prime contractor (and
any lower-tier subcontractor), then the subrecipient may be considered as being in noncompliance with CDBG program
requirements.
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Unfound Workers
If all affected workers cannot be located and restitution made, either by the contractor directly or through use of
withheld funds, enough funds must be reserved in the special account to pay those workers the wages owed. Efforts
should continue to be made to locate workers; however, if they have not been located by the time of grant close-out,
the subrecipient must return the withheld funds to DED. A check made payable to the State of Nebraska, and covering
the remaining withheld funds must be submitted to DED before the grant will be closed.

Falsification
If intentional falsification by a contractor is suspected, the subrecipient Labor Compliance Officer must not return the
payroll to the contractor for correction and resubmittal. DED must be informed of the suspected falsification.

Payroll Retention
Payroll records must be retained by the subrecipient for a period of ten years from the date of the letter indicating
“Certificate of Completion” of the CDBG program relative to the construction project. The payroll records must be
available at all times during the retention period for inspection by representatives of DED, HUD, and DOL.

Finalizing Labor Compliance
The Final Wage Compliance Report must be approved by the DED Representative before the grant can be closed out.
If there are unresolved labor compliance problems at that time, the DED Representative will assist the subrecipient in
determining how to correct such problems.

SECTION 12 — PROGRESS INSPECTIONS, CHANGE ORDERS, FINAL
INSPECTION

Change Orders
It is not uncommon for circumstances to require modifications to various construction contracts. The
architect/engineer or project inspector usually prepares change orders; however, the subrecipient must approve and
authorize change orders before they are given to the contractor and executed. The proposed change should also be
verified and/or recommended for approval by the project engineer, architect, or other technical support personnel.
The subrecipient should compare such change orders to the project stated in the bid document and procurement
procedures to select the contractor.

NOTE: If the change order would cause any change in a budget line item, scope of project, or change in beneficiaries,
the subrecipient must request an agreement amendment from DED. The subrecipient may approve such a change order
only after DED approves an agreement amendment. The total CDBG funds will not be increased for the agreement.
This requirement is enacted to ensure that the project does not risk becoming ineligible or result in the subrecipient not
achieving its required overall income targeting.

All change orders must contain a unit price and total for each of the following items:
= All materials with cost per item
= |temization of all labor with number of hours per operation and cost per hour
» [|temization of insurance cost, bond cost, social security, taxes, workers' compensation, employee fringe
benefits, and overhead costs
= Inspections
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The architect/engineer must conduct periodic inspections of the contractor's work for compliance with specifications,
drawings, and conditions of the contract. These inspections must be documented in writing and kept in the CDBG project
files. Comparinginspection reports to payrollsis also a good way to monitor labor standards. Priorto approval of progress
payments to contractors, the subrecipient must make sure all work is completed as stated; all payrolls have been
submitted and are accurate and complete; wage violations are corrected and any restitution paid; and all charges are
allowable.

Retainage
Subrecipients may withhold at least 10% of each progress payment until the end of the project to ensure funds are
available to address any unanticipated issues (e.g., payroll issues, insufficient progress, etc.).

Final Payment Review

When construction work has been completed, the contractor must certify completion of work to the subrecipient and
submit a final request for payment. Before work is accepted and final payment is made to the contractor, the
subrecipient should verify that:

= All payrolls have been received and checked, and any necessary restitution has been made

= All other required Equal Opportunity and Labor Standards provisions have been satisfied

= All claims and disputes involving the contractor have been resolved

= Files are complete

= As-built plans have been filed with the recipient, if applicable

Recordkeeping
Contractors and subcontractors on DBRA-covered projects must keep records required under DBRA, including under
the Copeland Act and Contract Work Hours and Safety Standards Act.?®

1. Designation of a local Labor Standards Compliance Officer

2. Request for Wage Determination

3. Wage determinations, modifications, and additional classifications

4. Federal Labor Standards Provisions

5. Evidence the wage determination was checked 10 days prior to the bid opening
6. Verification of contractor eligibility

7. Evidence of Bid Opening (tabulation and minutes)

8. Meeting minutes demonstrating the subrecipient has awarded the contractor
9. Notice of Contracts Award issued by the subrecipient to the contractor

10. Notice of Contract Award (LSE7) submitted to DED

11. Contractor’s License Forms

12. Notice to Proceed

13. Notice of Pre-construction Conference (minutes) — these are optional

14. Contractor's and subcontractor's certified weekly payrolls and Statements of Compliance signed by an officer

of the company

15. Evidence of apprenticeship/trainee registration and certification that apprentice or trainee rates were paid

16. Payroll deduction authorizations

17. Employee interviews

18. Evidence indicating that the federal wage determination and the Labor, Equal Opportunity, and Safety posters
were posted

19. Evidence of restitution, if any

20. Complaints from workers, if any, and actions taken

26 29 CFR Parts 3 and 5.
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21. DBRA contracts and related documents
22. Worker telephone numbers and email addresses
23. Final Wage Compliance Report

All required records must be retained for at least 3 years after all the work on the prime contract is completed.?’
A contractor’s failure to submit required records upon request may, in addition to providing grounds for the

suspension of contract payments and debarment, preclude the contractor from introducing such records as
evidence in an administrative proceeding.?®

2729 CFR 5.5(a)(3)(ii) and (iii), 5.5(c).
2829 CFR 5.5(a)(3)(iv)(B)
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CONSTRUCTION & LABOR STANDARDS FREQUENTLY ASKED QUESTIONS

Does using municipal or county employees trigger DBRA wages and other Labor Compliance items?
CDBG requires compliance with DBRA. If the local government makes use of “forced labor” (e.g., city employees), this
would be in compliance and does not require procurement or DBRA wages. If forced labor is used, you must maintain
complete records, including timesheets showing hours worked on the project.

What wage determination modification should be used?
The lock in wage decision is based on when the date of the addendum/change order is executed.

CDBG funding is only applied to a portion of the project, does DBRA apply to the other non-CDBG
portion?

Even if funding is allocated only to a portion of the construction of a project, prevailing wage requirements generally will
still apply to all construction work on the project.

What DBRA clauses need to be include?

Funding recipients and their sub-recipients must ensure that the Davis-Bacon labor standards clauses in 29 CFR 5.5 and
the applicable wage determination(s) are included in all construction contracts for projects assisted in whole or in part
under a Related Act. Funding recipients must also advise prime contractor(s) that they must include Davis-Bacon labor
standards clauses and applicable wage determination(s) in all subcontracts.

What is the Funding Recipient Obligations?
Funding recipients should advise contractors regarding the application of wage determinations and the scope of worker
classifications contained in the wage determination(s).

What if the project has overlapping funding from both federal and state how do prevailing wages
apply?

Where a construction project receives both federal and state or local funding, the project may be subject to both Davis
Bacon prevailing wage requirements and state or local laws that similarly require payment of prevailing wage rates set by
the state or locality. Where both federal and state or local prevailing wage requirements apply, contractors must pay
whichever prevailing wage rate is higher for each classification, and meet whichever requirements are more protective of
workers.

THIS SPACE LEFT INTENTIONALLY BLANK.
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BID PACKAGE REQUIREMENTS




ATTACHMENT 1:
BONDING AND INSURANCE REQUIREMENTS

2 C.F.R § 200.326 Bonding Requirements.

Community Development Block Grant Regulations

For construction or facility improvement contracts or subcontracts exceeding the Simplified Acquisition
Threshold?®, the Federal awarding agency or pass-through entity may accept the bonding policy and
requirements of the non-Federal entity provided that the Federal awarding agency or pass-through entity
has made a determination that the Federal interest is adequately protected. If such a determination has
not been made, the minimum requirements must be as follows:

(a) A bid guarantee from each bidder equivalent to five percent of the bid price. The “bid guarantee”
must consist of a firm commitment such as a bid bond, certified check, or other negotiable instrument
accompanying a bid as assurance that the bidder will, upon acceptance of the bid, execute such
contractual documents as may be required within the time specified.

(b) A performance bond on the part of the contractor for 100 percent of the contract price. A
“performance bond” is one executed in connection with a contract to secure fulfillment of all the
contractor's requirements under such contract.

(c) A payment bond on the part of the contractor for 100 percent of the contract price. A “payment
bond” is one executed in connection with a contract to assure payment as required by law of all persons
supplying labor and material in the execution of the work provided for in the contract.

241 U.S.C.A. § 134 indicates the simplified acquisition threshold at $250,000.
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ATTACHMENT 2:
CIVIL RIGHTS AND EQUAL OPPORTUNITY PROVISIONS

Public Law 88-352, Title VI of the Civil Rights Act of 1964 (42 U.S.C. 2000(d), et. seq.) (24 CFR part 1).
The law provides that, “No person in the United States shall, on the ground of race, color, or national
origin, be excluded from participation in, be denied the benefits of, or be subjected to discrimination
under any program or activity receiving Federal financial assistance.”

Section 109 of the Housing and Community Development Act of 1974, As Amended.

The law requires that, “[n]o person in the United States shall on the ground of race, color, national origin,
religion, or sex be excluded from participation in, be denied the benefits of, or be subjected to
discrimination under any program or activity funded in whole or in part with funds made available under
this chapter. Any prohibition against discrimination on the basis of age under the Age Discrimination Act
of 1975 [42 U.S.C. 6101 et seq.] or with respect to an otherwise qualified handicapped individual as
provided in section 794 of Title 29 also shall apply to any such program or activity.”

Age Discrimination Act of 1975, As Amended (42 U.S.C. 6101, Et, seq.).

The law provides that, “no person in the United States shall, on the basis of age, be excluded from
participation in, be denied the benefits of, or be subjected to discrimination under, any program or activity
receiving Federal financial assistance.”

Section 504 of the Rehabilitation Act of 1973, As Amended (29 U.S.C. 794).

“Section 504 provides that no otherwise qualified individual with a disability shall, solely by reason of his
or her disability, be excluded from the participation in, be denied the benefits of, or be subjected to
discrimination under any program or activity receiving Federal financial assistance.”

Section 3 of the Housing and Urban Development Act of 1968, As Amended (12 U.S.C. 170lu).

The law provides that, “to the greatest extent feasible, recipients of HUD funds (and their contractors and
subcontractors) provide jobs and other economic opportunities to low-income persons, particularly public
housing residents. Section 3 helps create employment for low-income persons and contracting
opportunities for businesses that are owned by low-income people or that provide employment to low-
income people.”
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ATTACHMENT 3A:
CERTIFICATION OF BIDDER REGARDING SECTION 3 AND
SEGREGATED FACILITIES

Name of Prime Contractor Project Name and Number
The undersigned herby certifies that:
(@) Section 3 provisions are included in the contract.

(b) A written Section 3 plan was prepared and submitted as part of the bidding proceedings
(if bid equals or exceeds $100,000).

(c) No segregated facilities will be maintained.

Name & Title of Signer (Print or Type)

Signature Date
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ATTACHMENT 3B:
CONTRACTOR

Section 3 Plan

agrees to implement the following specific affirmative action
steps directed at increasing the utilization of lowest income residents and businesses within the
Village/City/County of

A. To ascertain from the locality’s CDBG program official the exact boundaries of the Section 3 covered
project area and where advantageous, seek the assistance of local officials in preparing and
implementing the affirmative action plan.

B. To attempt to recruit from within the city the necessary number of lower income residents through
local advertising media; signs placed at the proposed site for the project; and community
organizations and public or private institutions operating within or serving the project area, such as
Service Employment and Redevelopment (SER), Opportunities Industrialization Center (OIC), Urban
League, Concentrated Employment Program, Hometown Plan, or the U.S. Employment Service.

C. To maintain a list of all lower income residents who have applied either on their own or on referral
from any source, and to employ such persons, if otherwise eligible and if a vacancy exists.

D. *To insert this Section 3 plan in all bid documents, and to require all bidders and subcontracts to
submit a Section 3 affirmative action plan that includes utilization goals and the specific steps
planned to accomplish these goals.

E. *To ensure that subcontracts (typically let on a negotiated rather than bid basis in areas other than
Section 3 covered project areas), also are let on a negotiated basis, where feasible, when let in a
Section 3 covered project area.

F. To formally contact unions, subcontractors and trade associations to secure their cooperation for
this program.

G. To ensure that all appropriated project area business concerns are notified of pending sub
contractual opportunities.

H. To maintain records, including copies of correspondence, memoranda, etc., that document all above
affirmative action steps have been taken.

I.  To appoint or recruit an executive official of the company or agency as Equal Opportunity Officer to
coordinate the implementation of the Section 3 plan.

*Loans, grants, contracts and subsidies for less than $100,000 will be exempt.
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ATTACHMENT 4:
SPECIAL EQUAL OPPORTUNITY PROVISIONS

A. Activities and Contracts Not Subject to Executive Order 11246, As Amended
(Applicable to Federally assisted construction contracts and related subcontracts $10,000 and
under)
During the performance of this contract.

(1) The Contractor shall not discriminate against any employee or applicant for employment
because of race, color, religion, sex, or national origin. The contractor shall take
affirmative action to ensure that applicants for employment are employed, and that
employees are treated during employment, without regard to their race, color, religion,
or national origin. Such action shall include, but not be limited to: employment upgrade,
demotion, or transfer; recruitment or recruitment advertising; layoff or termination; rates
of pay, or other forms of compensation; and selection for training, including
apprenticeship.

(2) The contractor shall post in conspicuous places, available to employees and applicants for
employment, notices to be provided by contracting officer setting forth the provisions of
the nondiscrimination clause. The contractor shall state that all qualified applicants will
receive consideration for employment without regard to race, color, religion, sex, or
national origin.

(3) Contractors shall incorporate foregoing requirements in all subcontracts.

B. Executive Order 11246 (contract/subcontracts above $10,000)

1. SEC. 202. Except in contracts exempted in accordance with Section 204 of this order, all
Government contracting agencies shall include in every government contract hereafter
entered into the following:

During the performance of this contract:

(1) The contractor will not discriminate against any employee or applicant for
employment because of race, color, religion, sex, or national origin. The contractor
will take affirmative action to ensure that applicants are employed, and that
employees are treated during employment, without regard to their race, color,
religion, sex or national origin. Such action shall include, but not be limited to:
employment upgrade, demotion, or transfer; recruitment or recruitment advertising;
layoff or termination; rates of pay, or other forms of compensation; and selection for
training, including apprenticeship. The contractor agrees to post in conspicuous
places, available to employees and applicants for employment, notices to be provided
by the contracting officer setting forth the provisions of the nondiscrimination clause.

(2) The contractor will, in all solicitations or advancements for employees placed by or
on behalf of the contractor, state that all qualified applicants will receive
consideration for employment without regard to race, color, religion, sex or national
origin.
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(3) The contractor will send to each labor union or representative of workers with which
he has a collective bargaining contract or other contract or understanding, a notice,
to be provided by the [Contract Compliance Officer], advising the labor union or
workers' representative of the contractor's commitments under Section 202 of
Executive Order No. 11246 of September 24, 1965, and shall post copies of the notice
in conspicuous places available to employees and applicants for employment.

(4) The contractor will comply with all provisions of Executive Order No. 11246 of Sept.
24, 1965, and the rules, regulations, and relevant orders of the U.S. Secretary of
Labor.

(5) The contractor will furnish all information and reports required by Executive Order
No. 11246 of September 24, 1965, and by the rules, regulations, and orders of the
Secretary of Labor, or pursuant thereto, and will permit access to their books, records,
and accounts by the [Department] and the Secretary of Labor for purposes of
investigation to ascertain compliance with such rules, regulations, and orders.

(6) In the event of the contractor's noncompliance with the nondiscrimination clauses of
this contract, or with any of such rules, regulations, or orders, this contract may be
cancelled, terminated, or suspended in whole or in part and the contractor may be
declared ineligible for further government contracts in accordance with procedures
authorized in Executive Order No. 11246 of Sept. 24, 1965, and such other sanctions
may be imposed and remedies invoked as provided in Executive Order No. 11246 of
September 24, 1965, or by rule, regulation, or order of the Secretary of Labor, or as
otherwise provided by law.

(7) The contractor will include the provisions of paragraphs (1) through (7) in every
subcontract or purchase order unless exempted by rules, regulations, or orders of the
Secretary of Labor issued pursuant to Section 204 of Executive Order No. 11246 of
September 24, 1965, so that such provisions will be binding upon each subcontractor
or vendor. The contractor will take such action with respect to any subcontract or
purchase order as may be directed by the [Department and the] Secretary of Labor
as a means of enforcing such provisions, including sanctions for noncompliance:
Provided, however, that in the event the contractor becomes involved in, or is
threatened with, litigation with a subcontractor or vendor as a result of such direction
[by DED Department], the contractor may request the United States to enter into such
litigation to protect the interests of the United States [italics added]."
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ATTACHMENT 5:
ACCESS TO AND MAINTENANCE OF RECORDS

The Consultant/Contractor agrees to maintain such records and follow such procedures as may be
required under HUD Community Planning and Development (CPD) subpart J, 570.502 (paragraph a. 16.)
and 2 CFR 200.318(i) and any such procedures that DED may prescribe. In general, such records will
include information pertaining to the contract, obligations and unobligated balances, assets and
liabilities, outlays, equal opportunity, labor standards (as appropriate), and performance.

All such records and all other records pertinent to this contract and work undertaken under this contract
shall be retained by the Consultant/Contractor or Subrecipient for a period of three years after the final
audit of the Subrecipient’s CDBG project, unless a longer period is required to resolve audit findings or
litigation. In such cases, the Subrecipient shall request a longer period for record retention.

The Subrecipient, DED and duly authorized officials of the state and federal government shall have full
access and the right to examine any pertinent documents, papers, records and books of the
Consultant/Contractor involving transactions to this local program and contract.

Conflict of Interest

From 2 CFR 200.318(c)(1)., no officer, employee or agent of the Subrecipient who will participate in the
selection, the award, or the administration of this grant, may obtain a personal or financial interest or
benefit from the activity or have an interest in any contract, subcontract or contract with respect
thereto, or the proceeds thereunder either for themselves or those with whom they have family or
business ties, during their tenure or for one year thereafter. It is further required that this stipulation be
included in all subcontracts to this contract. Upon written request, exceptions may be granted on a
case-by-case basis when it is determined that such an exception will serve to further the purposes of the
Act and the effective and efficient administration of the recipient’s program or project. These
exceptions are granted by the Department.
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ATTACHMENT 6:
CLEAN AIR AND WATER ACTS — REQUIRED CLAUSES

This clause is required in all third-party contracts involving projects subject to the Clean Air Act (42 U.S.C. s/s 7401 et
seq. (1970)), the Federal Water Pollution Control Act (33 U.S.C. 1251 et. seq.), and the regulation of the Environmental
Protection Agency with respect to 40 CFR32 as amended. It also should be mentioned in the bid document.

During the performance of this contract:

(1) The CONTRACTOR will certify that any facility to be utilized in the performance of any nonexempt contract or
subcontract is not listed on the List of Violating Facilities issued by the Environmental Protection Agency
pursuant to 48 CFR 9.40 and 40CFR32.20.

(2) The CONTRACTOR agrees to comply with all the requirements of Section 114 of the Clean Air Act, as amended,
(42 U.S.C. 7414) and Section 308 of the Clean Water Act, as amended (33 U.S.C. 1318) relating to inspection,
monitoring, entry, reports, and information, as well as all other requirements specified in said Section 114 and
Section 308, and all regulations and guidelines issued thereunder.

(3) The CONTRACTOR agrees that as a condition for the award of the contract, prompt notice will be given of any
notification received from the Director, Office of Federal Activities, and Environmental Protection Agency,
indicating that a facility utilized, or to be utilized for the contract is under consideration to be listed on the
Environmental Protection Agency List of Violating Facilities.

(4) The CONTRACTOR agrees that it will include or cause to be included the criteria and requirements in Paragraphs
(1) through (4) of this section in every nonexempt subcontract and require every subcontractor to take such
action as the government may direct as a means of enforcing such provisions.

CDBG Manual, September 2024 Chapter 9 | pg. 32




Chapter 10 - Record of Changes

Date Description of Change Section
5/3/2024 The Federal Highway Administration (FHWA) published the Uniform Additional updates on
Relocation Assistance and Real Property Acquisition for Federal and HUD's implementation
Federally Assisted Programs Final Rule in the Federal Register with an | of the new rule will be
effective date of June 3, 2024. forthcoming.

CHAPTER 10 — PROPERTY ACQUISITION

Task #1 Review laws, regulations and process flowchart

Task #2 Determine what properties will be acquired

Task #3 Determine ownership of properties to be acquired

Task #4 Establish a file for each property to be acquired

Task #5 Notify owner of interest in acquiring the real property

Task #6 Obtain appraisal(s) for each property

Task #7 Establish and offer just compensation

Task #8 Complete acquisition, condemn property or decide not to acquire
Task #9 Special procedures for donations

The Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970 (URA) covers the
attainment of real property for a federally assisted program or project. This includes permanent interests, as
well as permanent and temporary easements necessary for the project. A permanent interest can include
purchase, long-term lease (50 years or more), donation, or otherwise.

TASK #1: REVIEW LAWS, REGULATIONS, & PROCESS FLOW CHART

Laws and Regulations

= Uniform Relocation Assistance and Real Property Acquisition Policies Act (URA) of 1970, as amended (42 USC
4601 et seq.)

= Title 49 of the Code of Federal Regulations Part 24, as amended, is the government-wide regulation that
implements the URA

= Section 104(d) of the Housing and Community Development Act provides minimum requirements for federally
funded programs or projects when units that are part of a community's low-income housing supply are
demolished or converted to a use other than low- or moderate-income dwellings.

= Relocation Assistance Act (LB254, March 27, 1989), RRS of Nebraska

= For additional information and HUD Handbook 1378, which provides policy and guidance on
implementing the URA, see http://www.hud.gov/relocation

=  For additional information and brochures for business relocation, see www.hud.gov, in the search box type in
1041 cpd; 1043 cpd.

=  For complete URA Federal Register site, see http://edocket.access.gpo.gov/2005/pdf/05-6.pdf

=  Process Flow Chart (Attachment 1)

The objectives of the URA are (1) to ensure owners of real property to be acquired for CDBG- assisted projects are
treated fairly and consistently, encourage and expedite acquisition by agreements with such owners, and minimize
litigation; and (2) to ensure that persons displaced from their homes or places of business as a direct result of CDBG-
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assisted activities are treated consistently and equitably so that they do not suffer disproportionate injury as the
result of a project designed for the benefit of the public as a whole.

The URA and the government-wide rule implementing the URA (49 CFR Part 24) applies to all federally assisted
activities that involve the acquisition of real property or the displacement of persons, including displacement caused
by rehabilitation and demolition activities. If CDBG assistance is used in any part of the project, the URA would
govern the acquisition of real property for the activity and any resulting displacement, even if local funds were
used to pay the acquisition costs. Private persons, corporations or businesses that acquire property or displace
persons for a CDBG assisted project are subject to the URA.

Under the URA all persons (defined as any individual, family, partnership, corporation, or association) displaced
(moves from real property or moves his/her personal property from the real property) as a direct result of acquisition,
rehabilitation or demolition for a CDBG-assisted project are entitled to relocation payments and other assistance
under the URA. CDBG subrecipients have the responsibility to minimize displacement that results from CDBG funded
projects.

The timing of an acquisition can also make it subject to the URA. Acquisition that takes place on or after the date of
submission of a CDBG application to fund an activity on that property is subject to the URA, unless the subrecipient
shows that the acquisition was unrelated to the proposed activity. Also, an acquisition that took place before the date
of submission of the application can be subject to the URA if the Department determines that the acquisition was
intended to support a subsequent CDBG activity.

The URA provisions apply when acquiring full fee title, fee title subject to retention of a life estate or a life use, long-
term leases with a lease term (including options for extension) of 50 years or more, and to permanent or temporary
easements necessary for the project. However, the Agency may apply these regulations to any less-than-full-fee
acquisition that, in its judgment, should be covered. Acquisition requirements do not apply to temporary easements
or permits needed solely to perform work intended exclusively for the benefit of the property owner, which work may
not be done if agreement cannot be reached.

The relocation assistance provisions are applicable to tenants that must move as a result of an acquisition, such tenants
are considered displaced persons. However, acquisition provisions do not apply to:

1) Acquisitions by an entity that has the power of eminent domain and meets all of the following conditions:

o No specific site or property needs to be acquired and several properties could be acquired for project
purposes, although the Agency may limit its search for alternative sites to a general geographic area
(not to be construed to be a small, limited area). Where an agency wishes to purchase more than one
site within a general geographic area on this basis, all owners are to be treated similarly.

o The property to be acquired is not part of an intended, planned, or designated project area where all
or substantially all of the property within the area is to be acquired within specific time limits. The
Agency will not acquire the property through eminent domain because negotiations fail to result in an
amicable agreement, and the owner is so informed in writing.*

o The Agency will inform the owner in writing of what it believes to be the market value of the property.
(Appraisals are not required but Agencies must have some reasonable basis for their determination of
market value. Since these transactions are voluntary, accomplished by a willing buyer and a willing
seller, negotiations may result in agreement for the amount of the original estimate, an amount
exceeding it, or for a lesser amount. Agencies shall not take any coercive action in order to reach
agreement on the price to be paid for the property.)*

o Iftenants are displaced, the tenants are provided relocation assistance.

* Documents verifying Agency will not use eminent domain and fair market value of the property are copied and
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sent to Department for permanent file. HUD Handbook 1378; Appendix 31

2) Programs or projects undertaken by an Agency or person that does not have the authority to acquire
property by eminent domain, provided that such Agency or person shall:

o Prior to making an offer for the property, clearly advise the owner that it is unable to acquire the
property if negotiations fail to result in an agreement; and

o Inform the owner in writing of what it believes to be the market value of the property. (Appraisals are
not required but Agencies must have some reasonable basis for their determination of market value.
Since these transactions are voluntary, accomplished by a willing buyer and a willing seller,
negotiations may result in agreement for the amount of the original estimate, an amount exceeding
it, or for a lesser amount. Agencies shall not take any coercive action in order to reach agreement on
the price to be paid for the property.)

o Iftenants are displaced, the tenants are provided relocation assistance.

3) The acquisition of real property from a Federal Agency, State, or State Agency, if the Agency desiring to
make the purchase does not have authority to acquire the property through condemnation.

The enactment of the Relocation Assistance Act on March 27, 1989 brought Nebraska law into compliance with the
federal government-wide rule. This chapter does not address this statute because it essentially mirrors the federal
law and the interpretation of state law is considered to be a local matter.

TASK #2: DETERMINE WHAT PROPERTIES WILL BE ACQUIRED

The subrecipient, with its engineer or attorney as appropriate, should review every proposed activity to determine
property acquisition needs and identify the particular properties to be obtained.

Activities such as street widening, water and sewer improvements or sidewalk construction do not have an obvious
property acquisition requirement, but there is often a need to acquire easements or rights-of- way.

Common Deficiencies
= Acquisition of property (regardless of the type of interest acquired or funding source used) without following
acquisition procedures which include submitting copies of documentation to the Department for the

permanent file.

TASK #3: DETERMINE OWNERSHIP OF PROPERTIES TO BE ACQUIRED

Conduct title search as the first step in determining ownership of properties to be acquired. In the case of public
improvement activities, be sure to verify that the property to be improved is in the public domain. Sometimes rights-
of-way are privately owned.

Common Deficiencies
= Undertaking public improvements without properly acquiring necessary easements or rights-of- way.

TASK #4: ESTABLISH A FILE FOR EACH PROPERTY TO BE ACQUIRED

The subrecipient must establish and maintain a file for each property to be acquired and include copies of all
acquisition documents. Files must be kept for at least ten years after program closeout. The Acquisition File Checklist
(Attachment 2) identifies the required file elements.
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Common Deficiencies
= Separate files not established
= Documentation incomplete
= Copies of documents not sent to DED.

Supporting Materials
= Acquisition File Checklist (Attachment 2)

TASK #5: NOTIFY OWNER OF INTEREST IN ACQUIRING THE REAL PROPERTY

As soon as feasible, the Agency (political subdivision, instrumentality or person which has the authority to acquire
property with or without the power of eminent domain) shall notify the owner in writing of the Agency’s interest in
acquiring the real property and the basic protections provided to the owner by law. This general information notice
and any applicable HUD relocation notice should be personally served or sent by certified or registered first-class mail
with return receipt requested. If it is hand delivered, receipt should be signed and dated by the property owner. A
copy of this notice must also be sent to any tenants in residence. The notice should contain information about the
subrecipient’s land acquisition policies. If the recipient does not read or understand English, the subrecipient must
provide translations and assistance. Each notice must indicate the name and telephone number of a person who may
be contacted for further information.

Common Deficiencies
=  Waiting too long in the acquisition process before notifying owners/tenants of the subrecipient’s interest
= Absence of HUD informational brochure or written statement of land acquisition procedures
= Copies of acquisition documents not sent to DED for the permanent file.

Supporting Materials
=  Sample General Information Notices and Relocation Notices, see HUD Handbook 1378,
http://www.hud.gov/relocation
= General Information Brochure(s),
https://www.hud.gov/program offices/comm _planning/relocation/publications

TASK #6: OBTAIN APPRAISAL(S) FOR EACH PROPERTY

Before the initiation of negotiations the real property to be acquired shall be appraised, except as provided in
24.102(c)(2) and noted below. The property owner, or the owner’s designated representative, shall be given the
opportunity to accompany the appraiser during the appraiser’s inspection of the property. The appraiser should have
no interest in the property or be related to or in business with anyone having an interest in the property to be acquired.
The appraiser should be reputable and professional. The subrecipient should adhere to adopted procurement
procedures, request statements of qualifications from a number of appraisers, review those qualifications, and
employ only qualified appraisers. A minimum of one appraisal is required; however, if the project is potentially
controversial (as with an unwilling seller or a conflict of interest involving a public official) or where property values are
high, it is recommended that two independent appraisals be conducted.

The subrecipient will then execute a professional services contract with an independent appraiser. The contract must
specify the content requirements for the appraisal.

Before the appraisal is undertaken, the subrecipient or the appraiser selected must formally invite the property owner
to accompany the appraiser during inspection of the property. This notice must be in writing and a copy placed in the
property acquisition file.
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Once the appraisal has been prepared and submitted to the subrecipient, a qualified staff appraiser or an
independent fee review appraiser must review it. The review must be written and should focus on determining the
adequacy of the appraiser’s supporting data, and the soundness of the appraiser’s opinion of fair market value. The
review appraiser should be required to visit the appraised property. The reviewer must set forth in written form a
recommendation as to the fair market value of the property. If the review appraiser disagrees with the fair market
value of the original appraisal, the subrecipient can use the review appraiser’s recommended fair market value if the
review appraiser prepares an appraisal report to support the recommended fair market value or the subrecipient may
secure an additional appraisal and review.

EXCEPTIONS: An appraisal is not required if: the owner is donating the property and releases the Agency from its
obligation to appraise the property or the Agency determines that an appraisal is unnecessary because the valuation
problem is uncomplicated and the anticipated value of the proposed acquisition is estimated at $10,000 or less (up to
$25,000 maximum if no Conflict of Interest is determined), based on a review of available data. Also, in the event the
acquisition is voluntary (no threat of eminent domain), there is no requirement for an appraisal but fair market value
does need to be established and the owner informed in writing of the amount along with notice of no threat of
eminent domain. When an appraisal is determined to be unnecessary, the Agency shall prepare a waiver valuation
(valuation process and product produced). The person performing the waiver valuation must have sufficient
understanding of the local real estate market to be qualified to make the waiver valuation. An Agency official must
still establish an amount believed to be just compensation to offer the property owner(s).

Common Deficiencies
®  Failure to use a competitive process to select the appraiser
®  Failure to execute a professional service contract in compliance with CDBG regulations
®  Failure to secure an independent appraisal
®  Failure to invite property owner to accompany appraiser during property inspection
®  Failure to review appraisals
®  Failure to submit copies of supporting documents to DED
= Failure to notify owner in writing of fair market value and no threat of eminent domain in the case of voluntary
acquisition

Supporting Materials
=  Sample Appraisal Agreement, HUD Handbook 1378 @ http://www.hud.gov/relocation
= Sample Invitation to Accompany an Appraiser (Attachment 3)
= Sample Review of Appraisal (Attachment 4)

TASK #7: ESTABLISH AND OFFER JUST COMPENSATION

Before the initiation of negotiations, the Agency shall establish an amount which it believes is just compensation for
the real property. This amount shall not be less than the approved appraisal of the market value of the property,
taking into account the value of allowable damages or benefits to any remaining property. An Agency official must
establish the amount believed to be just compensation (24.104). Promptly thereafter, the Agency shall make a written
offer to the owner to acquire the property for the full amount believed to be just compensation. Along with the initial
written purchase offer, the owner shall be given a written Statement of the Basis for the Offer of Just Compensation.
In addition to the amount of just compensation, the offer must specify the date on which negotiation for the sale of the
property will begin, which may or may not be the same date as the written offer. As with all notices, its receipt must
be documented. If the property is occupied, the subrecipient must issue a general information notice to the tenants
describing the subrecipient’s general relocation policies. For more detail on relocation procedures, see Chapter 11 -
Relocation.
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The written Statement of the Basis for Just Compensation must include:

= A statement of the amount offered as just compensation. In the case of a partial acquisition, the
compensation for the real property to be acquired and the compensation for damages, if any, to the
remaining real property shall be separately stated.

= A description and location identification of the real property and the interest in the real property to be
acquired (e.g., fee simple, easement, etc.)

®= An identification of the buildings, structures, and other improvements (including removable building
equipment and trade fixtures) which are included as part of the offer of just compensation. Where
appropriate, the statement shall identify any other separately held ownership interest in the property, e.g., a
tenant-owned improvement, and indicate that such interest is not covered by this offer.

If the acquisition of only a portion of a property would leave the owner with an uneconomic remnant, the Agency shall
offer to acquire the uneconomic remnant along with the portion of the property needed for the project. See
24.2(a)(27).

Basic Negotiation Procedures

The Agency shall make all reasonable efforts to contact the owner or the owner’s representative and discuss its offer
to purchase the property, including the basis for the offer of just compensation and explain its acquisition policies and
procedures, including its payment of incidental expenses (24.106). The owner shall be given reasonable opportunity to
consider the offer and present material which the owner believes is relevant to determining the value of the property
and to suggest modifications in the proposed terms and conditions of the purchase. (In order to satisfy this
requirement, Agencies must allow owners time for analysis, research and development, and compilation of a response,
including perhaps getting an appraisal. The needed time can vary significantly, depending on the circumstances, but
thirty (30) days would seem to be the minimum time these actions can be reasonably expected to require. Regardless
of project time pressures, property owners must be afforded this opportunity.) The Agency shall consider the owner’s
presentation. Documentation of negotiation proceedings should be placed in the project acquisition file.

Common Deficiencies
= Failure to notify owners on a return receipt requested basis or to secure documentation of receipt if hand-
delivered
= |nadequate documentation

Supporting Materials
= Sample Statement of the Basis for the Offer of Just Compensation (Attachment 5)
=  Sample Written Offer to Purchase (Attachment 6)

TASK #8: COMPLETE ACQUISITION, CONDEMN PROPERTY OR DECIDE NOT TO
ACQUIRE

Depending upon whether the Agency and the property owner can reach an agreement on an acquisition price, the
Agency will either complete the acquisition process, initiate condemnation proceedings, or decide not to acquire the
property.

Willing Seller

Following successful negotiations, a contract of sale must be prepared and executed and transfer documents secured.
The purchase price for the property may exceed the amount offered as just compensation when reasonable efforts to
negotiate an agreement at that amount have failed and an authorized Agency official approves such administrative
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settlement as being reasonable, prudent, and in the public interest. When CDBG funds pay for or participate in
acquisition costs, a written justification shall be prepared, which states what available information, including trial
risks, supports such a settlement.

Before requiring the owner to surrender possession of the real property, the Agency shall pay the agreed purchase
price to the owner. The Agency must also reimburse the owner for recording fees, transfer taxes, documentary
stamps, evidence of title, boundary surveys, legal descriptions of the real property and similar expenses incidental to
conveying the real property to the Agency (however, the Agency is not required to pay costs solely required to perfect
the owner’s title to the real property), penalty cost or other charges for prepayment of any preexisting recorded
mortgage entered into in good faith encumbering real property, and the pro rata portion of any prepaid real property
taxes which are allocable to the period after the Agency obtains title to the property or effective possession of it
whichever is earlier. At the conclusion of the settlement, the subrecipient must provide the owner with a Statement of
Settlement Costs that identifies all settlement costs regardless of whether they are paid at, before, or after closing, and
must clearly separate charges paid by the owner. The Statement of Settlement Costs must be dated and certified as true
and correct by the closing attorney or other person handling the transaction. A receipt for purchase price must be
secured by the subrecipient. Whenever feasible these costs should be paid directly by the subrecipient rather than as a
reimbursement to the owner.

Condemnation Proceedings

Condemnation is the legal process by which a fee simple title to property is acquired through the process of eminent
domain. The initial steps involved in condemnation are the same as those in purchases except instead of arriving at a
voluntary purchase, the entity must acquire the property by filing condemnation against the property owner because
a mutually agreed upon price cannot be determined.

The following steps are required to acquire property through eminent domain:
1) Formally terminate negotiations in writing
2) File condemnation suit with appropriate court in accordance with State law
3) Deposit, as directed by the court, the amount of court-determined just compensation in an escrow
account
4) Proceed with payment to the property owner in accordance with court instruction

Decide Not To Acquire

If the Agency decides not to acquire the property at any time after informing the property owner of their interest, it
must notify the owner and all tenants in residence in writing of its intention not to acquire the property. Any person
moving from the property thereafter will not be eligible for relocation payments and assistance. This notice should be
sent within 10 days of the subrecipient’s determination not to acquire.

Common Deficiencies
=  Failure to provide a written statement of settlement costs
=  Failure to provide a written Notice of Intent Not to Acquire
= Failure to provide copies of documents to Department for permanent file.

Supporting Materials
= Sample Notice of Intent Not to Acquire (Attachment 7)

CDBG Manual, Revised September 2024 Chapter 10 | pg. 7




TASK #9: SPECIAL PROCEDURES FOR DONATION

The procedure to be followed for donations is somewhat different from the normal acquisition process. If a property
is to be donated, the subrecipient should send a General Information Notice and secure an appraisal or waiver
thereof. The subrecipient must then prepare a Statement of the Basis for the Offer of Just Compensation (Attachment
5). An owner whose real property is being acquired may, after being fully informed by the Agency of the right to
receive just compensation for such property, donate such property or any part thereof, any interest therein, or any
compensation paid therefore, to the Agency as such owner shall determine.

The Agency is responsible for ensuring that an appraisal of the real property is obtained unless the owner releases the
Agency from such obligation, except as provided in 24.102(c)(2). The purpose of the appraisal waiver provision is to
provide a technique to avoid the costs and time delay associated with appraisal requirements for low-value, non-
complex acquisitions.

However, the Agency must have a reasonable basis for the “waiver valuation” and an Agency official must still establish
an amount believed to be just compensation to offer the property owner.

If donations are being made by the elderly, very poor, functionally illiterate, or non-English speaking persons, the
subrecipient should take special care to document the efforts made to ensure the owner-occupant understood their
rights in order to demonstrate the owner was not persuaded or coerced into the decision.

Common Deficiencies
=  Failure to secure Appraisal Waiver for donation
=  Failure to prepare Waiver Valuation
= Failure to identify tenant-occupied property and properly notify tenants of their benefits as required by
the URA

=  Failure to submit copies of documents to Department for permanent file.

ATTACHMENTS

See following pages.
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ATTACHMENT 1:
ACQUISITION PROCESS UNDER the URA*

*

UNIFORM RELOCATION ACT RULES

EFFECTIVE 4/2/89 (HUD

CDBG Manual, Revised July 2024
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ATTACHMENT 2:
ACQUISITION FILE CHECKLIST

DOCUMENTS TO BE MAINTAINED IN SUBRECIPIENT ACQUISITION FILES, COPIED AND SUBMITTED TO
NEBRASKA DEPARTMENT OF ECONOMIC DEVELOPMENT FOR PERMANENT FILE. A SEPARATE FILE
SHOULD BE ESTABLISHED FOR EACH PROPERTY ACQUIRED.

1. Title Search/Clearance of Title
2. General Notice of Interest in Acquiring Real Property
3. Evidence of Invitation to Accompany Appraiser
4. Appraisal Report or Waiver Valuation, Including Donations
5. Review Appraisal Report
6. Written Statement of Just Compensation and
7. Written Offer to Purchase and Evidence of Receipt
8. Contract of Sale
9. Statement of Incidental Costs
10. Receipt for Purchase Price and Copies of Cancelled Checks
11. If Donation, Waiver of Relocation Benefits, Not Applicable to Tenants
12. If Acquisition Terminated, Notice of Intent Not to Acquire
13. If Condemnation, Evidence of Court Deposit of Fair Market Value
14. If Condemnation, Court Resolution
VOLUNTARY ACQUSITION:

e Titlesearch/clearance of title

e Letter sent/hand delivered to owner stating they are not eligible for relocation benefits;
fair market value of property; and no use of eminent domain if an amicable agreement
cannot be reached. See attachment 6A and 6B.

e Copies of documents sent to DED for permanent file.
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SAMPLE
ATTACHMENT 3:
INVITATION TO ACCOMPANY APPRAISER

Date

Name
Address

Dear

| have been requested by the City of to prepare an appraisal of your property
on

. I will visit the property . If you wish to accompany

me, please phone me at to arrange a mutually convenient time.

Sincerely,

Name
Title

cc: City of
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SAMPLE

ATTACHMENT 4:
REVIEW OF APPRAISAL

After reviewing the appraiser’s supporting data and documentation, it is my recommendation that the
SXXX,XXX.XX established as a fair market value for the purchase of Lot 8, Square 6, Palmer Extension is sound and
accurate. The appraiser’s report is complete and the methods utilized conform to recognized appraisal practices.

The appraisal report documents the determination of fair market value through:
A. Cost Approach

The appraiser estimated the value of the land through the search for vacant land sales. S/he compared
land sales with six recent land sales, then adjusted for time and points of difference. In addition,
replacement costs for a new living area based on the actual square footage of the area were estimated
at a standard rate. Deprecation based on age and observed conditions were subtracted from this total.
All mathematical computations are accurate and were reached using sound judgment.

B. Market Data Approach

The appraiser searched for the sale of sixteen properties of which three were comparable to subject
property. The Factual Data report is accurate. The sales were adjusted for points of difference.

The qualifications of the appraiser are excellent. Accurate maps and photographs are included in the
report.

DATE Signature of Review Appraiser

Address

( )

Telephone Number

CDBG Manual, Revised July 2024 Chapter 10 | pg. 12



SAMPLE
ATTACHMENT 5:
STATEMENT OF THE BASIS FOR THE OFFER OF JUST COMPENSATION

Description and Location of Property

The City of proposes to purchase land and improvements on Avenue (Lot Square

, ) from owner at

Itis a single-family residential unit, which conforms to zoning, present use, surrounding land use, and area trends.

Purpose of Purchase

The City of intends to use the whole parcel for the construction of a library building adjacent to the Eden Park
Community Center Library.

Improvements

Itis a one-story single-family residence of wood frame construction with concrete foundation, stucco siding, a tar and gravel roof and aluminum
gutters and downspouts.

It contains a living room, kitchen, center hall, two bedrooms and one bath.

Interior finish is hardwood floors, except linoleum in kitchen and bathroom; sheetrock walls and ceilings.
The kitchen has counters and painted wood cabinets. There are no built-in appliances.

Heat is gas-fired, forced air from Atlas, 120,000 BTU furnace.

The house is 25 years old. The designis good. Maintenance is poor.

Declaration of Offer

Based on the two appraisals, the City of hereby makes you an offer in the amount of $ for the purchase of
your property. This offer is for the fair market value of your property and does not include any considerations of decrease of increase in value
attributable to the project for which it is being acquired. It reflects no relocation payments which the owner/tenant may be entitled to receive
under the Department of Housing and Urban Development Regulations.

Definition of Fair Market Value

“Fair Market Value is the highest price estimated in terms of money which the property would bring if exposed for sale in the open market,
allowing a reasonable time in which to find a purchaser buying with knowledge of all the uses and purposes for which it is adapted and for which
it is capable of being used.”

Appraisal Techniques

Two major techniques, cost approach and market data approach, were utilized to determine the fair market value of this property.

Cost Approach

Land:
To estimate the value of the land, as if unimproved, the market searched for vacant land sales, which might throw some light on the
value of the subject land.

Estimated Replacement Cost:
To estimate the cost of replacing the home minus depreciation based on age and observed condition, 20%

Total by Cost Approach $

Market Data

To estimate the value of the property by this approach, the market was searched for sales of properties in the area, which might throw some light
on the value of the subject property by comparison. After adjusting these sales, approximately six comparable properties, for time and points of
difference, the indicated value of the subject property, by comparison is $ -S

Signature of Authorizing official Date
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SAMPLE
ATTACHMENT 6:
WRITTEN OFFER TO PURCHASE

Date

Name
Address

Dear

This will introduce to you , who represents the City of
in the capacity of Right-of-Way Agent and who will discuss with you the acquisition by the City Government of the
property, which our records indicate is owned by . This property is required for the
construction of the proposed

We have had the property appraised by a competent and unbiased free appraiser and this report has been
thoroughly analyzed by a competent review appraisal analyst and found to be well supported. Based on the
appraisal and review, the City hereby makes you a firm offer in the amount of S__ for the purchase of your
property. Relocation benefits to which you may be entitled are in addition to the acquisition price of your property.

We feel that the above offer is most equitable and we urge your favorable consideration and acceptance of it. If this
meets with our approval, DED’s representative has prepared (conveyance document) and will assist in any way
convenient to you in finalizing the acquisition. Negotiations for the purchase of your property begin

Thank you very much for your cooperation and favorable consideration of the offer.

Very truly yours,

Mayor

Enclosure: Statement of Basis for the Offer of Just Compensation
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SAMPLE
ATTACHMENT 6A:
VOLUNTARY ACQUISITION NOTICE

Subrecipient or Buyer Letterhead
Date:

Property Owner:

Address:

Subject Property:

Dear

Based on information available at this time, we believe that you are the owner of the subject property listed above, and
that you are interested in selling said property. Please be advised that we are interested in acquiring this property if
we determineit to be suitable to our planned project.

Our effort to acquire your property is voluntary in nature, and, therefore, without any threat of eminent domain
(condemnation). For that reason, we can only consider acquiring your property if we are able to reach an amicable
agreement. At this time, we are prepared to offer you $ for your property. This offer is contingent on
certain conditions being met, and which includes among others:

e The property has a clear title without heirship, title dispute, or other problems.

e You accept our offer, or we agree to a negotiated amount that should not exceed the property’s estimate of
fair market value*.

|:| We have determined the estimate of fair market value to be $

|:| We will inform you of what we believe to be the estimate of fair market value before we enter
into an agreement to purchase your property.

Please return the attached Seller’s Occupancy Certification form (Attachment 6b) regarding tenant occupancy. Please
note that if the property is tenant occupied, our offer is subject to an evaluation of the complexity and cost of
relocating the occupant(s).

If you have any questions or need additional information from our staff, please contact our Office.

Sincerely,

Buyer or Buyer’s Representative

Enclosures
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SAMPLE

ATTACHMENT 6B:
SELLER’S OCCUPANCY CERTIFICATION

[To be completed and signed by the seller of the property.]

I/we, the Seller(s) of the property located at:

Address of Property

City, State Zip

Certify that:
This property is vacant land and without any tenant resident or tenant personal
property. [If checked here, disregard the remainder statements and return this

document to the person indicated as the contact person.]

If the property does have a structure, or has tenant owned personal property, |/we certify that the following
“checked” items are applicable: (Please “v” only those items that are applicable.)

No tenant(s) has/have occupied the property for a period of one year prior to the date
of this purchase or option to purchase contract.

This property did have a tenant who moved within the past year who was not asked to
move in relation to this proposed acquisition transaction. The reason the tenant (or
tenants) moved within the past year is explained on an attached page. (Please attach.)

The property is tenant occupied, and I/we agree to allow egress/ingress to the site so
that required notices can be delivered to each resident, and that each resident can be

surveyed to determine their replacement housing needs and related moving costs.

The property is not occupied, but personal property owned by a person other than
the owner is located at the site.

The property is not tenant occupied, but if a new tenant moves into the property, I/we
assume responsibility for providing displacement assistance if we fail to have executed
the Move-In Notice that has been provided to us as Attachment B.

Signature of Prospective Seller(s)

Date:

Date:

CDBG Manual, Revised July 2024 Chapter 10 | pg. 16



SAMPLE

ATTACHMENT 7:
NOTICE OF INTENT NOT TO AQUIRE

Date

Name
Address

Dear

The City of has determined not to acquire your

(address)
property. Any person moving from the premises from the date of this notice will not be eligible for relocation
payments or benefits.

Sincerely,

Name

Title

cc: (tenant)
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Chapter 11 - Record of Changes

Description of Change Section
5/3/2024 The Federal Highway Administration (FHWA) published the Uniform Additional updates on
Relocation Assistance and Real Property Acquisition for Federal and HUD's implementation

Federally Assisted Programs Final Rule in the Federal Register with an | of the new rule will be
effective date of June 3, 2024. forthcoming.

CHAPTER 11 — RELOCATION

REVIEW LAWS AND REGULATIONS AND PROCESS FLOW CHART

Laws and Regulations

= Uniform Relocation Assistance and Real Property Acquisition Policies Act (URA) of 1970, as amended
(42 USC 4601 et. seq.).

= Title 49 of the Code of Federal Regulations Part 24, as amended
49 CFR §24 Uniform Relocation Assistance And Real Property Acquisition For
Federal And Federally-assisted Programs - Code of Federal Regulations
(ecfr.io)

= Section 104(d) HCD Act of 1974, as amended.

= Relocation Assistance Act (LB 254, March 27, 1989) RRS of Nebraska.

This Chapter summarizes the tasks associated with carrying out residential or nonresidential relocation that is the
result of acquiring real property for a HOME/CDBG assisted project. The Relocation File Checklist, which outlines the
documents to be maintained in the subrecipient’s relocation files, is Attachment 1. A summary of the changes
enacted by the URA is found in Attachment 3.

Definition
Become thoroughly familiar with the relocation process and the benefits and assistance available to displacees under
the Uniform Act and Section 104(d) of the HCD Act.

Procedures

The URA regulations stipulate that persons displaced from their residences or businesses as a result of acquiring
real property for a federally assisted project or as a result of the demolition or conversion of a residential unit are
entitled to relocation and moving costs payments and other assistance such as counseling, housing referrals and
referrals to social service agencies.

Section 104(d) regulations apply only to 1) low-to-moderate income (LMI) persons who become permanently
displaced as a result of a federally assisted project or 2) the conversion of a LMI dwelling unit or the demolition of a
LMI unit. Conversion occurs when unit is rehabilitated and the rents exceed Fair Market Rents after the
rehabilitation or the unit is no longer available for housing.
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The regulations define a displaced person as any person who moves from the real property or moves personal
property from the real property as a direct result of:
= A written notice of intent to acquire, the initiation of negotiations for, or the acquisition of such real property
in whole or in part for a HUD assisted project.
= Rehabilitation or demolition for a HUD assisted project; or
= A written notice of intent to acquire or the acquisition, rehabilitation or demolition of, in whole or in part,
other real property on which the person conducts a business or farm operation, for a HUD assisted project.
= Persons not displaced would include, but are not limited to:

o Persons who move prior to initiations of negotiations; or,

o Persons not lawfully present in the United States as described in Public Law 105-117; or

o Persons who initially enter into occupancy of the property after the date of its acquisition
for the project: or,

o Owner-occupants who move as a result of the acquisition (when the move meets the definition of
voluntary) or the rehabilitation or demolition of the real property which they own and occupy;
tenant-occupants displaced as the result of a voluntary acquisition are covered by the URA, or

o Ownervoluntarily applying for rehab assistance.

Supporting Materials
= Relocation Process Flow Chart (Attachment 2)
=  HUD Handbook 1378 (request from DED)
= Website: www.hud.gov/relocation

IDENTIFY HOUSEHOLDS OR BUSINESSES TO BE DISPLACED, ESTABLISH A
FILE FOR EACH, AND ISSUE A GENERAL INFORMATION NOTICE

Definition
Maintain documentation that relocations are being carried out in conformance with the regulations. All
documentation for each relocation should be copied and sent to DED for the permanent file.

Procedures

As early as feasible in the acquisition/relocation process, the subrecipient should identify individuals or businesses
to be relocated and determine if the transaction is voluntary or involuntary. A person scheduled to be displaced is
to be furnished with a written general description of the relocation program. The notice must at least inform the
individual of the potential for displacement and describe the eligibility and payment procedures. It also must specify
that the individual cannot be required to move without a 90-day advance written notice. Other items should also be
included.

The subrecipient must maintain a separate case file on each displaced family or business for three years after
project completion or after receipt of final relocation payment, whichever is later. All documents pertaining to
displacement must be retained in the case files of the subrecipient and copies mailed to DED for the permanent file.
The Relocation File Checklist (Attachment 1) identifies all documents to be maintained and copied.

Common Deficiencies
= Incomplete records.
=  Failure to maintain for three years.
= Documents not copied and sent to DED.
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Supporting Materials
= Relocation File Checklist (Attachment 1)
=  Check with DED for additional information for business relocation.

PROVIDE NOTICE OF RELOCATION ELIGIBILITY & INFORMATIONAL
BROCHURE TO EACH DISPLACED HOUSEHOLD

Definition

The subrecipient must deliver or send a Notice of Relocation Eligibility (Attachments 4 and 4a) to all owner-
occupants or tenants in occupancy promptly after the Initiation of Negotiations, defined as the date that the
subrecipient makes an offer to purchase. This notice establishes eligibility for relocation payments and assistance.

The notice must:

1) Identify the project and inform the person of his eligibility for relocation payments and other assistance
and the effective date of that eligibility.

2) Generally, describe the relocation payment(s) for which he/she may be eligible and indicate the estimated
amount or range of such payment(s), the basis of the estimate for any replacement housing payment, the
basic conditions of eligibility, and the procedures for obtaining the payment(s).

3) Inform him/her that he/she will be given other help (e.g. housing referrals) to facilitate the move.

4) State a specific date as the earliest date the occupant may be required to move or indicate a 30- day advance
notice of the date to vacate.

Information Brochure-Attachment 9

Displacement Not a Notice to Vacate

In the Notice of Relocation, it is important for the subrecipient to emphasize that the notice is not a notice to
vacate. The notice should indicate that no one will be forced to move until and unless they have been referred to
at least one decent, safe and sanitary comparable house and that the occupants will have a minimum of 90 days
notice to vacate after comparable housing has been located and referred. The notice should also contain a
grievance procedure which outlines the appeals process including the grounds for filing an appeal, to whom
appeals should be filed in the city, appropriate time limits and the right of appeal to DED (Attachment 5 —
Grievance Procedures).

This notice and all other notices to displacees must be written in plain, understandable language. They may be either
hand delivered, or sent by certified mail. Notices must also contain the name and phone number of a person who
may be contacted for answers to questions or other needed assistance.

Keep in mind that mailed notices are appropriate for recipients able to read and understand. If there is any reason
to believe the person is functionally illiterate or senile, hand delivery is far more preferable. If a displacee does
not speak or read English, notices must be available in appropriate translations. Copies of all notices and evidence
of their delivery should be retained in the relocation case files.
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Common Deficiencies
= |nadequate Notice of Relocation Eligibility.
= Grievance procedure not provided to displacees.
= Translations not provided when appropriate.
= Copies of all documents, correspondence, and notices for each file not sent to DED for the permanent file.

Supporting Materials
= Sample Notice of Displacement—180-Day Homeowners (Attachment 4).
= Sample Notice of Displacement—Tenants (Attachment 4a).
= Sample Grievance Procedure (Attachment 5).

CONTACT DISPLACEES TO PROVIDE INFORMATION AND DETERMINE
REPLACEMENT HOUSING AND SOCIAL SERVICE NEEDS

Definition
Determine the housing or business replacement and social services needs of relocatees.

Procedures for Surveys

As soon as the initial notice is delivered or sent out, the subrecipient must interview each displacee to determine
her/his need for assistance. A sample interview format is provided to show the type of information that is required.
This survey format generally forms the basis of the Site Occupant Record.

The Site Occupant Record includes data identifying the parcel and dwelling; number of individuals and family units;
family composition (including age, sex, location of employment, source and amount of income); veteran status of
family members; description of current dwelling (number and type of rooms); length of time of occupancy; amount
of housing payment or rent; replacement housing preferences regarding type of tenure, location and willingness to
increase monthly payments; and other important characteristics (health/disability problems, special needs such as
furniture, public assistance, etc.).

The people conducting these surveys and having personal contact with the individuals to be relocated should be very
patient, capable of understanding the distress of the relocatees and of dealing with them in a non-threatening,
helpful manner.

Some displacees may be elderly with a huge emotional investment in their present home. In the subrecipient’s
view, it may be a substandard dwelling unit; to the owner, it is a home which contains a lifetime’s memories and
mementos. Many will not want to relocate. The counseling and assistance required to serve these people
adequately is substantial.

Depending upon the size and experience of the relocation staff, it may be appropriate to provide some counseling
and assistance themselves while other social service needs will be best met through referral to public or private
agencies. A single family may require a number of social service contacts. Physical and psychological problems
may range from alcoholism to nervous breakdown, from unemployment to child abuse.

For this reason, the assigned staff must be aware of the kinds of services available. Staff should also develop the
ability to distinguish serious problems which require outside professional assistance. Kinds of services and
counseling commonly provided during the relocation process include the following:
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Counseling Relocation Services
=  Mortgage counseling and Fair Housing Laws.
= Helpin completing or understanding forms or documents such as a purchase contract.
=  Housekeeping and home maintenance practices.
= Budgeting and money management guidance.
= Recommendations concerning packing and moving.
= Family and personal counseling.
= Assistance in obtaining medical care.
= Help in obtaining clothing, food, furniture or appliances.
= Advice concerning social security, food stamps, welfare or veterans benefits.
®=  Transportation assistance.
= Assistance with childcare or school adjustment.
=  Employment counseling and job training.
= Senior citizen assistance.
=  Family planning.
= Legal aid.
®  Financial assistance.

In many cases, especially with regard to the elderly, it may be useful to ask if there are any relatives living in the
surrounding area. If permission to contact these relatives can be obtained, these contacts can assist in developing
appropriate relocation plans for the person. Some relatives will contribute money to the purchase of a dwelling;
others will have special skills (e.g., lawyer, realtor) which can facilitate rehousing transactions. Sometimes, relatives
can also encourage cooperation in the disclosure of information necessary to complete claim forms.

At the same time the interviewer is conducting the family survey, he/she should review the relocation process with
the relocatees and insure they understand the process.

Special attention must be given to:
1) The assistance to be provided by the subrecipient.
2) The benefits available.
3) The fact that replacement housing payments cannot be made unless the household relocates into a
standard unit.
4) The importance of keeping in touch with the subrecipient.
5) The need to notify the subrecipient before they move.

Common Deficiencies
e Family surveys not conducted.
e Counseling services not provided.
e Translations/bilingual assistance not provided when appropriate.
e Copies of all documents, correspondence, notices for each file not sent to DED for permanent file.
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IDENTIFY REPLACEMENT HOUSING AND SOCIAL SERVICES RESOURCES,
MAKE REFERRALS

Definition
Inventory available resources and assist relocatees in finding suitable replacement housing, assist self relocatees.

Procedures

The primary purpose of the family survey is to provide the data needed to determine replacement housing needs.
All replacement housing must be decent, safe and sanitary. The regulations define this to mean that the
replacement unit must meet local housing or occupancy codes. The only times that local housing or occupancy
codes do not define decent, safe and sanitary are when such codes do not exist or when the replacement unit is
Section 8 assisted. In the latter instance, Section 8 Existing Housing Quality Standards define decent, safe and
sanitary. The unit should also be free of lead-based paint hazards and of architectural barriers, if serving a
handicapped person.

Comparable Replacement

In addition to being decent, safe and sanitary, the replacement unit must also be “functionally similar” to the
acquired unit with respect to the number of rooms and living space unless additional or larger rooms are needed to
meet safe, sanitary and decent criteria (i.e., one person per room; age/sex of children sharing bedrooms and the
like). This means that a family of six living in a two-bedroom unit may require a four-bedroom replacement unit to
meet local codes or Section 8 standards, if applicable.

Only in unusual circumstances may a comparable replacement dwelling contain fewer rooms than the displacement
dwelling. Such may be the case when a replacement dwelling is “adequate to accommodate” the displaced person
and is found to be functionally similar to a larger but very rundown substandard displacement dwelling. They may
choose a smaller unit, but the subrecipient must provide reasonable choices of comparable replacement units.

Further, the referral units must be within the financial means of the displaced persons. This is determined by the
“make whole” financial means test, as follows:

e 180-Day Homeowner. The test is met if a person receives the price differential, increased mortgage interest cost
and all reasonable incidental expenses, not to exceed $22,500.

e 90 Day Tenant and 90-179 Day Homeowner. The test is met if a person receives assistance equal to 42 times
the increase in rent and utility costs that he or she is required to pay because of the displacement. For
104(d) the tenant receives up to 60 times the increase.

Last Resort Replacement

If the subrecipient finds it cannot identify comparable affordable replacement housing using these standards, and
that the inability to relocate site occupants will jeopardize the project, it must use other means of assisting
displacees under the “Last Resort Replacement Housing” provisions of the regulations.

Such alternatives include rehabilitation of, and/or additions to, an existing replacement dwelling; a replacement
housing payment in excess of normal limits; construction of new units; relocation of a replacement dwelling; and
removal of barriers to the handicapped in a replacement dwelling.
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Inventory Housing

Having identified the replacement housing needs, the subrecipient must begin taking an inventory of available
housing resources. In doing this, the subrecipient must be aware of affirmative action criteria that must be met
when relocating low-income and minority persons.

The regulations require that the subrecipient make comparable replacement housing available to low- income or
minority relocatees in areas that do not have concentrations of either low-income or minority households if such
opportunities are available.

This means that if there are vacant, standard, affordable units available in middle/upper income areas or
predominantly white areas of your community, low-income or minority relocatees must be given replacement
housing choices in those areas before the subrecipient can give such relocatees a 90-day notice to vacate.
Furthermore, the regulations require that the subrecipient make available to low-income and minority families
special counseling and related services, e.g., transportation and escort services.

In inventorying available resources, the subrecipient will be contacting landlords, realtors, and movers. It will read
classified ads and tour neighborhoods looking for “For Rent” and “For Sale” signs. Eligible displacees may refuse to
apply for public housing, either because they simply do not want to live in it or because they resent the
investigation necessary to qualify them (the investigation of their incomes, in particular).

The process of finding suitable housing will involve continuous contact with displacees to solicit information,
establish rapport, and provide referrals to housing resources, to accompany displacees to inspect possible dwellings
and the like. Up-to-date information on the availability, prices, and rentals of comparable sales and rental housing
must be provided. All units must be inspected and certified as being decent, safe and sanitary before being placed
on a referral list.

Relocatees Risk Compensation

Some relocatees will not wait for the subrecipient to locate suitable units. They will search for their own units and
relocate themselves. Occupants who relocate themselves risk not receiving the compensation to which they are
entitled. This can happen because:

1) The occupants do not know they are entitled to benefits and fail to apply.

2) The subrecipient is unable to trace them to their new quarters.

3) The new quarters are substandard (in which case the relocatees still receive moving expenses). Self-
relocatees who do not inform the subrecipient of their plans forego a pre-move inspection of their new
quarters.

An inspection after the move is made usually proves to be ineffective with regard to procuring needed repairs.

Replacement Units Meet Standards

If an individual locates or moves into a replacement unit that is not standard, the subrecipient must make every
effort to upgrade the unit to decent, safe and sanitary standards in order to entitle the relocatee to benefits. This
can include making a rehabilitation grant or loan, emergency repairs and the like with HOME/CDBG funds or
securing comparable assistance from other sources.

Inthe event remedial action to bring the unit to code is not available, the subrecipient must inform such relocatees
that if they remain in or move to a substandard unit they will be eligible only for moving expenses and not for
replacement housing payments (Attachment 6).

CDBG Manual September 2024 Chapter 11 | pg. 7




The subrecipient must also inform them that if they move into standard housing within a year from the date they
received payment for their acquired dwelling or from the date they moved from the acquired dwelling, whichever
is later, and file a claim within 18 months, they will be eligible for a replacement housing payment.

Common Deficiencies
e Failure to provide assistance in locating suitable housing.

e Failure to provide replacement housing opportunities outside areas of low-income and/or minority
concentration.

e Failure to provide counseling and assistance to relocatees moving into substandard units.

e Failure to document activity including contacts with displacee, addresses of suitable housing, etc. and
sending copies of documentation to the DED.

Supporting Materials
e Sample Letter to Relocatee in Substandard Unit (Attachment 6).

SECURE REPLACEMENT HOUSING FOR DISPLACEES

Definition
Complete displacement and the move into replacement housing.

Procedures

The subrecipient has made a reasonable choice of suitable replacement housing opportunities available to the
relocatee. At this point, the subrecipient may issue the 90-Day Notice to Vacate (Attachment 7a). This notice
should not be issued before reasonable replacement housing has been made available.

The notice shall either state the earliest date by which the property must be vacated, or state that a second notice will
be issued at least 30 days in advance of the date the property must be vacated. The date on which the property must
be vacated cannot be less than 90 days after the subrecipient has made a comparable replacement unit available.

Prior to and following the 90 day notice, the subrecipient continues to work with the relocatees — inspecting units,
certifying they meet decent, safe and sanitary standards; assisting or preparing mortgage applications, sales
agreements, or leases as appropriate; assisting or preparing claim forms; processing and verifying claims;
documenting claims and making payments.

Common Deficiencies
e Timing and language of 90-Day Notice incorrect
e Replacement housing not located prior to Notice to Vacate
e Subrecipient has not adhered to requirements early in the process (has not contacted DED for guidance)
e Copies of all documentation not sent to DED for the permanent file

Supporting Materials
® Sample 90 Day Notice/30 Day Notice (Attachment 7a & 7b)
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DETERMINE MOVING AND RELATED EXPENSES

Displacees are eligible for two types of relocation payments: moving costs and replacement housing payments.

Moving Costs (Residential)
Moving Costs: All displaced persons, as defined by the regulations, are eligible for moving costs. The displaced
person can choose to receive actual moving and related expenses, supported by bills and other documentation, of
costs for: _
e Transportation up to 50 miles of displacee, family and personal property.
e Packing and unpacking personal property.
e Disconnecting, dismantling, reassembling and reinstalling relocated household appliances and other
personal property.
e Storage.
e |nsurance in connection with move and storage.
e Other costs related to move if approved by subrecipient as reasonable.
e OR
o A fixed moving expense and dislocation allowance based on the rooms of furniture, where occupant provides
furniture; or where occupant does not provide furniture.

Moving Costs (Non-Residential)

e Transportation up to 50 miles for personal property.

e Packing and unpacking the personal property.

e Disconnecting, dismantling, removing, reassembly and installing relocated and substitute machinery,
equipment and other personal property, including connection to utilities available nearby.

e Storage (not to exceed 12 months) if necessary.

e Insurance in connection with moving and storage.

e Professional service charges necessary to planning the move, the moving, and the reinstalling of the personal
property.

e Re-lettering signs and replacement stationery if made obsolete by the move.

e Actual direct loss of tangible property.

e Substitute personal property which is used as part of a business, farm operation or nonprofit organization
provided that the original property is not moved and that any proceeds from the sale or trade-in of the
replaced item is subtracted from the cost of the substitute item.

e Searchingfor a replacement location (amount not to exceed $1,000).

e Other moving-related expenses if approved by the subrecipient as reasonable.

e “No-documented self moves” based on the lower of two acceptable bids or estimates obtained by the
subrecipient.

o A fixed moving expense allowance computed on the average net earnings for the two taxable years prior to
the date of displacement. The amount is to be not less than $1,000 or more than
$20,000 for a business or farm operation. The payment is to be $2,500 for a nonprofit organization. To qualify
for a fixed payment in lieu of actual moving cost it must be determined that a business or a nonprofit
organization cannot be relocated without a substantial loss of existing patronage or net income and it is not a
part of a commercial enterprise having other establishments engaged in the same or similar activity.
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Non-residential moving costs are calculated using the form Claim for Actual Moving Costs and Related Expenses or
Claim for Fixed Payment in Lieu of Actual Moving and Related Expenses.!

Re-Establishment Expenses (Non-Residential)
In addition to moving costs, a business may be eligible to receive a payment, not to exceed $10,000, for expenses
actually incurred in relocation and reestablishing at a replacement site. These expenses must be reasonable and
necessary and include:

e Improvements made to the new site as required by law.

¢ Modifications to the new site to accommodate the business.

e Costs for construction of new exterior signage.

e Costs of utilities from right-of-way.

e Redecoration/replacement of worn services.

e Licenses, fees, and permits when not included in moving expenses.

e Estimated increased operation costs for two years.

o Advertisement of new site.

e Professional services and feasibility studies relating to the new site.

Replacement Housing Payments
These payments are available to owner-occupants and tenants who meet the following criteria:
e Owner-Occupants who have:

e Owned and occupied the acquired dwellings for at least 180 days prior to initiation of
negotiations.

e Purchased and occupied decent safe and sanitary comparable units within one year of
completing acquisition or date of move from the property. Filed a claim within 18 months
of the time the move is completed.

e Tenants and 90-179 day owners who have:

e Occupied the acquired units 90 days prior to initiation of negotiations.

e Relocated into decent, safe, and sanitary comparable units.

e Filed a claim within 18 months of the time move is completed.

The relocation benefit is based on the difference between what units comparable to the acquired unit are being
sold or rented for, and not on the cost of the unit into which the displacee wants to move.

It should be clearly understood by everyone involved in the acquisition/relocation process that the benefits under
the URA are “rights” to which the displacee is entitled and that the subrecipient’s job is to ensure that all
displacees receive the maximum amount of benefit to which they are entitled. There are no income or need
criteria for benefits. Certain benefits may be prorated for unrelated individuals living together.

In addition to financial assistance, displacees are also entitled to receive housing referrals, counseling, and referrals
to social service agencies.

and . All attachments referred to in this chapter may be found on the HUD website:
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https://www.hud.gov/sites/dfiles/OCHCO/documents/40054.PDF
https://www.hud.gov/sites/dfiles/OCHCO/documents/40056.PDF
https://www.hudexchange.info/programs/relocation/forms/
https://www.hudexchange.info/programs/relocation/forms/

Common Deficiencies
e Unfamiliarity with the relocation process and the benefits and assistance required for displacees under the
URA.
e Copies of documentation not sent to DED for the permanent file.

PROCESS CLAIMS AND MAKE PAYMENTS

Definition
Assist or prepare claim forms; process and verify claims; document claims and make payments.

Procedures

Relocation claims may be filed up to 18 months following the completion of a move. This means that claims can be
filed months after the conclusion of the grant. Therefore, if there are unsettled relocation cases at the time of close
out of the grant, the subrecipient should show maximum payments for each potential claimant as unpaid costs on
the closeout documents, otherwise, DED may cancel the funds remaining in the grant and the subrecipient would be
financially liable for relocation costs. This also highlights the need to try and expedite relocation.

Relocation Claim Forms
e Claim for Moving Costs and Related Expenses-Families and Individuals; and
e Claim for Replacement Housing Payment for 180-Day Homeowner; or
e Claim for Rental Assistance Payment; or
e (Claim for Downpayment Assistance.

Payment Responsibility
The subrecipient is responsible for ensuring that all payments are made in a timely fashion. Payments should be
issued within 30 days following submission of sufficient documentation to support the claim.

The regulations further state that advance payments must be made where they would avoid or reduce a hardship.
When advance payments are made, the subrecipient must document that the payment was used for the purpose
intended. The subrecipient should have the recipient sign a letter acknowledging receipt of relocation payments
and services (Attachment 8).

Downpayment Payment

Payments for downpayment assistance must be applied to the purchase price of a replacement dwelling and

related incidental expenses. Payments for rental assistance to owners or renters need not be applied to housing
costs. The rental assistance payment may be made in a lump sum or in installments. The subrecipient has no right to
guestion the uses to which that payment is put; it need not be accounted for beyond receipt by the claimant.

Denied Claim for Payment

If a person makes a claim for payment and must be denied because the unit is substandard, the subrecipient must
inform the claimant why the claim is being denied, indicate the assistance available for bringing the current unit up
to decent, safe and sanitary standards, and the on-going opportunity to qualify for assistance by moving to a
standard unit, providing the move is completed within 12 months of the date of removal from the acquired
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dwelling or receipt of final payment (if owner-occupant), whichever is later; and that the claim is submitted within
18 months of the completion of the move.

Documentation of Non-Payment

In any instance in which payments are not made, the subrecipient must be able to fully document its efforts to
provide payments, the reasons payments were not made, and signed waivers of payment if possible. The
regulations mandate that any claim for payment be submitted to the locality within a period of 18 months after
displacement. The subrecipient should strictly adhere to this limitation and fully document its initial notification of
this requirement and all subsequent reminders.

Waiver of Relocation

In a voluntary acquisition, owner-occupants are advised in writing 1) the buyer does/does not have eminent domain—
will not use if negotiations fail; 2) they are not eligible for relocation benefits; and

3) the fair market value of the property. The subrecipient provides a form to the owner to sign indicating they
understand what their relocation rights and benefits are. Relocation benefits almost always apply for tenant
occupants. 11-25: Attachment 10

If relocation has not been completed within 6 months of the date of issuance of the Notice of Relocation Eligibility,
the subrecipient must provide in its files a written explanation of delay and plan for timely completion.

Common Deficiencies
=  Failure to document claim
= Inaccurate computation of relocation payments.
= Rental assistance payment not made in a lump sum.
=  Copies of all documents not made and sent to DED.
= Failure to have signed documentation of the letter given to owner acknowledging 1) no eminent domain
used; 2) Fair Market Value; and 3) owner is not eligible for relocation benefits (in a voluntary acquisition).

Supporting Materials
= Sample Letter of Acknowledgement of Services Rendered and Payments Received (Attachment 8).
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SAMPLE

Attachment 1:
Relocation File Checklist

DOCUMENTS TO BE MAINTAINED IN RELOCATION FILES. A SEPARATE FILE SHOULD BE
ESTABLISHED FOR EACH HOUSEHOLD OR BUSINESS DISPLACED WITH COPIES MADE AND SENT IN
TO DED FOR THE PERMANENT FILE

O 1. Fully Completed Case Record Form.

m] 2. Copy of Notice of Relocation Eligibility-Relocation Brochure.

m] 3. Evidence of Referrals to Suitable Replacement Housing or Business

Locations.

O 4. Copy of 90-Day Notice and Evidence of Receipt.

O 5. Copy of 30-Day Notice and Evidence of Receipt, if applicable.

O 6. Record of Inspection of Replacement Dwelling and Referral Units.

] 7. Copy of each Relocation Claim Form and Supporting Documentation.

O 8. Evidence of Verification of Claim and Receipt of Payment.

O 9. Appeal, if filed, and disposition.

m] 10. Copies of Correspondence.

O 11. Other Data:
Specify: If acquisition is voluntary, notice is sent to seller to inform them URA
is not triggered, the seller is not eligible for relocation benefits, and the fair
market price of the property.

O 12. If Relocation is not completed within six months following acquisition of

property, explanation of delay and plan for timely completion.

Attachment 2: Tenant Assistance/Relocation Process
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ATTACHMENT 2: Tenant Assistance/Relocation Process

CDB

Tenant Assistance/Relocation Process
(Private-Owner Rental Rehabillitation
UnderHUD-Assited Program)

GRANTEE*
DEVELOPS
PROGRAM

» Prepare piogram
daacriplion, inchuding
policies for minimiaing
displacemant.

& Hold pubdic hearings il
apphicable).

& Prepars mamomndam
ol understanding with
Hausing Agency
(I1applicatis).

& Submit inlormalion to
HUD/State (it
acpicatia).

& Notily property ownars
of fund avaliabliity and
diilnbuie application
forma.

» Esiablish organizalion
and train siaf,

& Establish management
control sysiem and
procadur e lor coord-
naling temporary and
pemmanani reloca bon
wiln rehab work,

# Esiabishrecord-
keeping procadures
(Chaptor 8), **

2.
OWNERPROPOSES
PROUECT

o Ownarastimates
projeci coala, including
reiocation costs. (Con-
sulls with grantee as
NBCaEaary.)

& Ownerprepares appli-
cation,

# Grantes of owner sends
General lnlormation
Kolica lo tenants cau-
lianing tenanis nol 1o
move (Pams. 2-3a).

® Ovwmer submits appil-
cation (inchuding Mt ol
OCCUpANH in property)
o graniea.

& Owner inlonmas luture
tenants about project
proposal and its impact
on them {e.g., dispiace-
menl withcut aasistance).

3
GRANTEE REVEWS
APPLICATION

® Delermine lenani nesds
and pralerences. Com-
plels sils occupant
records [Para. 2-5b).

& ldentily svallable
resources (e.g., compa-
rable

& Prepare conlract agres-
mani balwean grantes
And ownar,

# Prepare nolices 1o ba
lasued lo lenants upon
sxaculion of agresment.

4,
GRANTEE INFORMS AND
WORKSWITHTEMNANTS
NOT TO BE DISPLACED
{Sea Para. 2-4a)

® IssueNotices of Nondisplace-
ment al ima of sxecution ol
agresmeni bebween granise
and ownaf (Para. 2-3b{1}),

& Explain assistance 1o be
provided (8.9., Section8
of HOME TBRA) (Pare.2-4a).

» Explahlemporary relocation
policies (I appicable). (Para. 2-

4b).

* Tem "granlea”includes CDBG Entitltement Communities, Stale
COBG recipianis, HOME Participaling Jurisdictions andracipients
of Stale HOME funds.

* Relerencas ara lo HUD Handbook 1378

GRANTEEINFORMSAND
WORKS WITHTEMANTS
TOBE DISPLACED
(SeaPara. 2-5)

o lssue Nolices of Eligitiity
lor Aslocation Assistance &l
tima of axecution of agresment
betwaen grantes and cwner
(Para. 2-3b(2)). Inchde cost
and beation af comparable
replacemeant dwaling ihat
establishes maximum
replacament housing payment
(Para. 2-5d).

& Update information on lenant
nesds and prefarences.
Expigin available payments
and sarvices, sligibiity
requisamnents, filing procedures,
basis lor maximum replacemani
housing payment
(Peray. 2-5 and 2-8).

* Makersfemalato replacement
hausing. Il lessible, inspact
housing balors refermal.
Provide counsaling, technical
ald, and relerrals to socal
sorvice agencies (Para. 2-5).

» Make relemais o replacsmant
business locationa. Provide
counssling and lechnical aid
(Para.2-8). Inlorm business
Pperson 1o provide sdvance
notice of move 1o granise
{Para.4-2b),

& lasus B0-cay Notice, i
nocessary. (Para. 2-3c),

® Relmburse tenant lor
out-of-pocist moving
costaincuned n move

|
%
5

Handbook 1378

b

GRANTEE FOLLOW-UP

o Deal with complaints
quicklyand equitably.
Asalst i preparation of
appeal, as appropriale

i

(Para. 4-2b(3)).

» lssusadvance
pmymaniwhen
needad (Paia. 2-Tc).

o Assls! tenant in
preparing claims (Para.
2-Ta).

(Para. 1-33).

» Evalusie program
success {inciuds
follow-up contacts with
aNlactad parsons),

# Improve proceduras lor
future,

& Maintaln recordhs to
démondtrits compilance
with regulations
[Chapie 8).




SAMPLE

Attachment 3:
Summary of Significant Changes in the Uniform Relocation Act (URA)

URA SECTION
AMENDED CHANGE REMARKS

101{s){A) Extends URA coverage to
parsons as a direct result of
rehabilitation, demolition or
acquisition by a private

entity.

101(11) Defines “displacing agency” to
include person without power of
eminent domain carrying out a
program or project with Federal
financial assistance that
results in displacement.

202(a)(4) Adds new payment up to 510,000 for Some expenses to re-
establish business expenses to “re-establish a business” mandated
by current regulations;
as component of payment for
actual reasonable documented
mMoving expenseas.

203(a) Raises ceiling on replacement Under present regulations
containing housing payment for 180-day  “make whole” financial means
test, homeowner-occupant from 515,000  the payment ceiling has no
effect. to $22,500.

204{a) Reduces period covered by
rental assistance payment
from 48 to 42 months.

Raises ceiling on total rental Under present regulations
containing assistance payment from 54,000 “make whole”
financial means test, to 55,250, the payment ceiling has no
effect.

204(b) Eliminates present
matching requirement for
down-payment assistance
payment above
52,000

Permits displacing agency to cap Eliminates existing problem of
budgeting cash down payment at amount person for project in which
potential
would receive if renting a downpayment assistance costs are
replacement dwelling. much higher than

potential rental

assistance costs.

205{c)(3) Revisas (relaxes) law to require Significant change. It would
permit referral to comparable replacement URA rules that make payment
caps housing before person is ordered under Sections 203 and 204
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301(2) Permits establishment of procedures
for waiving appraisal of low-value property.
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SAMPLE

Attachment 4:
Notice of Relocation Eligibility 180-Day Homeowners

Dear

On (date), the (acquiring agency) gave you a written offer to buy the building which you own at (address). The
building is the site of (identify project).

This is a NOTICE OF RELOCATION ELIGIBILITY. In order to carry out our plans to develop the (identify project), it will
be necessary for you to move sometime in the future. However, YOU DO NOT NEED TO MOVE NOW. And when you
do move, you will be entitled to relocation payments and other assistance in accordance with regulations of the
Federal Department of Housing and Urban Development (HUD). The effective date of this notice is (date of initiation
of negotiations).

As the owner-occupant of the property, you are eligible to receive either (1) a payment for actual reasonable moving
expenses, or (2) if you prefer, a fixed moving expense payment based on the number of rooms with furniture plus a
$200 dislocation allowance.

Also, you may be eligible for a replacement housing payment to help you buy or rent a home. Based on a recent
review of the offering prices of available decent, safe and sanitary houses that are comparable to yours, we estimate
that you should be able to buy a comparable house for approximately S . If you owned and occupied your
home for a least 180 days prior to (date of initiation of negotiations) and you buy a decent safe and sanitary
replacement house, you may receive a replacement housing payment to cover the following three costs:

1. The difference between the amount you were offered for your present home (S___) and the cost of a
decent, and sanitary replacement home. Based on our estimate of the cost of a comparable, decent,
safe and sanitary home, you may be eligible for an amountupto $ for this purpose.

2. Payment of any costs incidental to the settlement on your new home.

3. Theincreased cost of interest on the mortgage(s), if any, on your present home.

However, your total replacement housing payment is limited to $22,500, if you buy a replacement home. Should
you wish to rent (rather than buy) a comparable house, our best estimate at this time is that you could qualify for a
one-time replacement housing payment of $ covering rental assistance needs.

I am enclosing a brochure titled, “Relocation Assistance to Displaced Homeowners.” Please read the brochure
carefully. It explains your rights and some things you must do to obtain a payment. (For example, to obtain a
replacement housing payment you must move to a decent, safe, and sanitary home within one year after you vacate
your present home.)

| want to make it clear that you will receive assistance to help you relocate. In addition to payments and housing
referrals, counseling and other services are available to you.

A member of this office will soon contact you to determine your needs and preferences and to help you find and
relocate to suitable replacement housing. He/She will explain your rights and help you to obtain the relocation
payments and other assistance which are rightfully yours.

In the meantime, if you have any questions, please call (name), (title). He/She can be reached at (phone) or (address).

We are sure that Mr./Ms. (name) can answer your questions.

Sincerely,
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SAMPLE

Attachment 4a:
Notice of Relocation — Residential Tenants Only

(Date)

Dear

On (date), the (acquiring agency) submitted a written offer to buy the building at (address). The building is the
site of (identify project).

This isa NOTICE OF RELOCATION ELIGIBILITY. Our records indicate that you are occupying this building. In order that
we can carry out our plans to develop the (identify project) it will be necessary for you to move sometime in the
future.

However, YOU DO NOT NEED TO MOVE NOW. And when you do move, you will be entitled to relocation payment and
other assistance in accordance with regulations of the Federal f Housing and Urban Development (HUD). The effective
date of this Notice is (date of initiation of negotiations).

As an occupant of the property, you are eligible to receive either (1) a payment for actual reasonable moving expenses, or
(2) if you prefer, a fixed moving expense payment based on the number of rooms with furniture plus a $200,
dislocation allowance.

Also, if you occupied your apartment for at least 90 days prior to (date of initiation of negotiations), you may be
eligible for a replacement housing payment to help you rent or purchase a home. Based on a recent review of rental
costs in the area, it appears that the cost of rent, including utility charges, for available decent, safe, and sanitary
apartments similar to yours is presently about $ per month. If you must pay that amount to
rent another apartment you may receive a one-time rental assistance payment of S___. Should you choose to buy a
home, we estimate that you could qualify for a downpayment assistance payment up to $ . (Our staff will
explain the procedures for computing a payment).

I am enclosing a brochure titled, “Relocation Assistance to Displaced Tenants”. Please read the brochure carefully.
It explains your rights and some things you must do to obtain a payment. (For example, to obtain a replacement
housing payment, you must move to a decent, safe, and sanitary home within one year after you vacate your
present apartment.)

| want to make it clear that you will receive assistance to help you relocate. In addition to payments and housing
referrals, counseling and other services are available to you.

A member of this office will soon contact you to determine your needs and preferences and to help you find and
relocate to suitable replacement housing. He/She will explain your rights and help you obtain the relocation payments
and other assistance which are rightfully yours.

In the meantime, if you have any questions, please call (name), (title). He/She can be reached at (phone) or

(address). We are sure that Mr./Ms. (name) can answer your questions.

Sincerely,
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SAMPLE

Attachment 5:
Grievance Procedures

All written appeals, regardless of form, shall be promptly reviewed in accordance with the requirements
of applicable law and HUD’s Uniform Act implementing regulations (49 CFR Part 24, Subpart A-G).

Actions Which May be Appealed
You have the right to appeal any action of the (agency) on the following grounds:

o failure to properly determine eligibility for, or the amount of, a relocation or other incidental
expenses due under the Uniform Act.

Your acceptance of the amount offered you by this agency does not limit your right to appeal that
determination and seek a larger payment.

Time Limits for Initiating an Appeal
The reasonable time limit of * days has been locally established for a person to file an
appeal. (*NOTE: time limit shall not be less than 60 days after the notification of determination of
the amount of claim to be paid has been received by the claimant).

Right to Representation
You have the right to be represented by anyone of your choice. There is no cost reimbursement for
such representation.

Review of Files
You are permitted to inspect and copy all materials pertinent to your appeal, except those classified
by this agency as confidential.

Scope of Review
All pertinent justification and other material submitted by you shall be considered in the appeal in
order to ensure a fair and full review of the case.

Determination and Notification
Upon receipt of all information submitted by a claimant, a prompt review will be made. A written
copy of the determination on the appeal, including explanation of the basis on which the decision
was made, will be furnished. Additional information shall be provided on the right to seek judicial
review if the claim is not fully granted.

Reviewing Official
The review of appeals shall be made by (name of official). This person was not involved in any of
the actions which are being appealed, but has knowledge of the Uniform Act procedures.
Additionally, you have the right to appeal the decision on your claim with the Nebraska Department
of Economic Development, 245 Fallbrook Blvd, Ste 002, Lincoln, NE 68521
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SAMPLE

Attachment 6:
Letter to Relocatee in a Substandard Unit

Date

Dear

Relocation regulations established by the Department of Housing and Urban Development will not permit
this organization to make a rental assistance payment to you until you move into an apartment or house that
meets their definition of “safe, sanitary and decent” replacement unit. Your new apartment does not meet

this definition because:
1. The wiring does not meet the City electrical code.

2. Atwo-bedroom apartment is too small for a family of five (2 adults, one 16-year-old son,
one 14-year- old daughter and an 11-year-old son).

In order to be eligible for a replacement housing allowance you must move into an apartment or house that
meets all these requirements within one year from the date you moved from your old apartment on 4th
Street. You have to move into a qualified apartment or house by to be eligible. Ms. Ellen Smith keeps
a list of eligible houses and apartments and will help you find one and will arrange inspections of any
apartments or houses you find on your own. Her phone number is 444-5441.

If you moved into a ‘safe, sanitary and decent house or apartment’ by ,you
would be eligible to receive a rental assistance up to a maximum of $5,250 to cover the difference in the
month cost between your old apartment and a new apartment for 42 months, or the difference between
your new rent and 25% of your gross monthly income, whichever is less. This payment will be made ina
lump sum if you file a claim for benefits within 18 months after the date you move into a safe, sanitary and

decent apartment.

In order to receive these benefits, you must relocate into a standard unit. Please contact Ellen Smith and she
will help you find and move into a standard unit. She is also available to talk with you about any questions

you might have.

Sincerely,
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SAMPLE

Attachment 7a:
90-Day Notice to Vacate

Date
Dear

As you know, the city is purchasing your home (apartment). The purchase will be
completed on (date, must be no later than 60 days after date of this letter). We
have been in contact with you since (date) to help you locate and move into
suitable replacement housing. We have referred you to (number) such units.

The house (apartment) you are now living in must be vacated in 90 days by (date,
must be at least 60 days after date on this letter). We will send you a second notice
30 days before you must vacate.

If you have any questions or need additional assistance in completing your move,
please call Ms. Ellen Smith at 441-4533.

Sincerely,

Mary
Simmons
City
Secretary

SAMPLE

Attachment 7b:
30-Day Notice to Vacate

Date

Dear

This letter is to inform you that you must vacate this house (apartment) within 30 days, on (date, must
be 30 days after date of this letter, and 30 days after City has title).

If you have any questions or need additional assistance to complete your move, please call Ms. Ellen
Smith at 441-4533.

Sincerely,

Mary
Simmons City
Secretary
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SAMPLE

Attachment 8:
Letter of Acknowledgment for Services and Payments Rendered

Department of Community
Development City of West Linn
City Hall

West Linn, Lillian 00153

To: , Relocation Officer

This is to certify that the Relocation Assistance, Services and Payments rendered by the
Department of Community Development at the time of my displacement from to were done to my
satisfaction.

| further certify that | have received reimbursement of my moving expense and/or Relocation Payment
by the Department of Community Development checked below.

MOVING EXPENSE:

Fixed payment of $

Reimbursement of paid receipt from a Mover or Direct Payment to a Mover of $
ADDITIONAL RELOCATION PAYMENTS (Tenants and Certain Others)

Downpayment Assistance of a lump sum of $

Rental Assistance Payment of § inalump sum.
REPLACEMENT HOUSING PAYMENT (Owner-Occupants)

Replacement Housing Payment in a lump sum of S

DATE CLAIMANT

BY
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SAMPLE

Attachment 9:
Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970 Booklet

Introduction

This booklet describes important features of the Uniform Relocation Assistance and Real
Property Acquisition Policies Act of 1970, as amended (URA) and provides general information
about public acquisition of real property (real estate) that should be useful to you.

Most acquisitions of real property by a public agency for a Federal project or a project in which
Federal funds are used are covered by the URA. If you are notified that your property will be
acquired for such a project, it is important that you learn your rights under this important law.

This booklet may not answer all of your questions. If you have more questions about the acquisition
of your property, contact the Agency responsible for the project. (Check the back of this booklet
for the name of the person to contact at the Agency.) Ask your questions before you sell your
property. Afterwards, it may be too late.

General Questions

What Right Has Any Public Agency to Acquire My Property?
The Federal Government and every State government have certain powers which are necessary for
them to operate effectively. For example, they have the power to levy taxes and the power to
maintain order. Another government power is the power to acquire private property for public
purposes. This is known as the power of eminent domain.

The rights of each of us are protected, however, by the Fifth and Fourteenth Amendments of the
U.S. Constitution and by State constitutions and eminent domain laws which guarantee that if a
public agency takes private property it must pay "just compensation" to the owner. The URA
provides additional protections, as explained in this booklet.

Who Made the Decision to Buy My Property?
The decision to acquire a property for a public project usually involves many persons and many
determinations. The final determination to proceed with the project is made only after a thorough
review which may include public hearings to obtain the views of interested citizens.

If you have any questions about the project or the selection of your property for acquisition,
you should ask a representative of the Agency which is responsible for the project.
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How Will the Agency Determine How Much to Offer Me for My Property?
Before making you an offer, the Agency will obtain at least one appraisal of your property by a
competent real property appraiser who is familiar with local property values. The appraiser will
inspect your property and prepare a report that includes his or her professional opinion of its
current fair market value. After the appraiser has completed his work, a review appraiser will
examine the appraisal report to assure that the estimate is fair and the work conforms with
professional appraisal standards.

The Agency must offer you "just compensation" for your property. This amount cannot be less
than the appraised fair market value of the property. "Just compensation" for your property does
not take into account your relocation needs. If you are eligible for relocation assistance, it will be
additional.

What is Fair Market Value?
Fair market value is sometimes defined as that amount of money which would probably be paid for
a property in a sale between a willing seller, who does not have to sell, and a willing buyer, who does
not have to buy. In some areas a different term or definition may be used.

The fair market value of a property is generally considered to be "just compensation." Fair market
value does not take into account intangible elements such as sentimental value, good will, business
profits, or any special value that your property may have for you or for the Agency.

How Does an Appraiser Determine the Fair Market Value of my Property?
Each parcel of real property is different and therefore no single formula can be devised to appraise
all properties. Among the factors an appraiser typically considers in estimating the value of real
property are:

e How it compares with similar properties in the area that have been sold recently.
e How muchrental income it could produce.
e How much it would cost to reproduce the buildings and other structures, less any depreciation.

Will | Have a Chance to Talk to the Appraiser?
Yes. You will be contacted and given the opportunity to accompany the appraiser on his or her
inspection of your property. You may then inform the appraiser of any special features which you
believe may add to the value of your property. It is in your best interest to provide the appraiser
with all the useful information you can in order to insure that nothing of allowable value will be
overlooked. If you are unable to meet with the appraiser, you may wish to have a person who is
familiar with your property represent you.

How Soon Will | Receive a Written Purchase Offer?
Generally, this will depend on the amount of work required to appraise your property. In the case
of a typical single-family house, it is usually possible to make a written purchase offer within 45 to 60
days of the date an appraiser is selected to appraise the property.

Promptly after the appraisal has been reviewed (and any necessary corrections obtained), the
Agency will determine just compensation and give you a written purchase offer in that amount
along with a "summary statement," explaining the basis for the offer. No negotiations are to take
place before you receive the written purchase offer and summary statement.
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What is in The Summary Statement of the Basis for the Offer of Just Compensation?
The summary statement of the basis for the offer of just compensation will include:

e Anaccurate description of the property and the interest in the property to be acquired.

e Astatement of the amount offered as just compensation. (If only part of the property is to
be acquired, the compensation for the part to be acquired and the compensation for
damages, if any, to the remaining part will be separately stated.)

e Alist of the buildings and other improvements covered by the offer. (If there is a separately
held interest in the property not owned by you and not covered by the offer (e.g., a tenant-
owned improvement), it will be so identified.)

Must | Accept the Agency's Offer?
No. You are entitled to present your evidence as to the amount you believe is the fair market value
of your property and to make suggestions for changing the terms and conditions of the offer. The
Agency will consider your evidence and suggestions. When fully justified by the available evidence
of value, the offer price will be increased.

May Someone Represent Me During Negotiations?

Yes. If you would like an attorney or anyone else to represent you during negotiations, please
inform the Agency. However, the URA does not require the Agency to pay the costs of such
representation.

If | Reach Agreement With the Agency, How Soon Will | Be Paid?
If you reach a satisfactory agreement to sell your property and your ownership (title to the
property) is clear, payment will be made at a mutually acceptable time. Generally, this should be
possible within 30 to 60 days after you sign a purchase contract. If the title evidence obtained by the
Agency indicates that further action is necessary to show that your ownership is clear, you may be
able to hasten the payment by helping the Agency obtain the necessary proof. (Title evidence is
basically a legal record of the ownership of the property. It identifies the owners of record and lists
the restrictive deed covenants and recorded mortgages, liens, and other instruments affecting your
ownership of the property.)

What Happens if | Don't Agree to the Agency's Purchase Offer?
If you are unable to reach an agreement through negotiations, the Agency may file a suit in court
to acquire your property through an eminent domain proceeding. Eminent domain proceedings are
often called condemnations. If your property is to be acquired by condemnation, the Agency will
file the condemnation suit without unreasonable delay.

An Agency may also decide not to buy your property, if it cannot reach agreement on a price, and
find another property to buy instead.
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What Happens After the Agency Condemns my Property?
You will be notified of the action. Condemnation procedures vary, and the Agency will explain the
procedures which apply in your case.

Generally, when an Agency files a condemnation suit, it must deposit with the court (or in an
escrow account) an amount not less than its appraisal of the fair market value of the property. You
should be able to withdraw this amount, less any amounts necessary to pay off any mortgage or
other liens on the property and to resolve any special ownership problems. Withdrawal of your
share of the money will not affect your right to seek additional compensation for your property.

During the condemnation proceeding, you will be provided an opportunity to introduce your
evidence as to the value of your property. Of course, the Agency will have the same right. After
hearing the evidence of all parties, the court will determine the amount of just compensation. If
that amount exceeds the amount deposited by the Agency, you will be paid the difference, plus any
interest that may be provided by law.

To help you in presenting your case in a condemnation proceeding, you may wish to employ an
attorney and an appraiser. However, in most cases the costs of these professional services and other
costs which an owner incurs in presenting his or her case to the court must be paid by the owner.

What Can | Do If | Am Not Satisfied with the Court's Determination?
If you are not satisfied with the court judgment, you may file an appeal with the appropriate
appellate court for the area in which your property is located. If you are considering an appeal, you
should check on the applicable time limit for filing the appeal and consult with your attorney on
whether you have a basis for the appeal. The Agency may also file an appeal if it believes the
amount of the judgment is too high.

Will | Have to Pay Any Closing Costs?
You will be responsible for the payment of the balance on any mortgage and other liens on
your property. Also, if your ownership is not clear, you may have to pay the cost of clearing
it. But the Agency is responsible for all reasonable and necessary costs for:

e Typical legal and other services required to complete the sale, recording fees, revenue
stamps, transfer taxes and any similar expenses which are incidental to transferring

ownership to the Agency.

e Penalty costs and other charges related to prepayment of any recorded
mortgage on the property that was entered into in good faith.

e Real property taxes covering the period beginning on the date the Agency acquires
your property.
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Whenever possible, the Agency will make arrangements to pay these costs directly. If you must
incur any of these expenses yourself, you will be repaid--usually at the time of closing. If you later
discover other costs for which you should be repaid, you should request repayment from the
Agency immediately. The Agency will assist you in filing a claim. Finally, if you believe that you
were not properly repaid, you may appeal the decision to the Agency.

May | Keep Any of The Buildings or Other Improvements on My Property?
Very often, many or all of the improvements on the property are not required by the Agency. This
might include such items as a fireplace mantel, your favorite shrubbery, or even an entire house. If
you wish to keep any improvements, please let the Agency know as soon as possible.

If you do arrange to keep any improvement, the Agency will deduct only its salvage value from the
purchase price you would otherwise receive. (The salvage value of an item is its probable selling
price if offered for sale on the condition that the buyer will remove it at his or her own expense.) Of
course, if you arrange to keep any real property improvement, you will not be eligible to receive a
relocation payment for the cost of moving it to a new location.

Can The Agency Take Only a Part of My Property?
Yes. But if the purchase of only a part of your property reduces the value of the remaining part(s),
you will be paid for the loss in value. Also, if any remaining part would have little or no utility or
value to you, the Agency will offer to buy that remaining part from you.

Occasionally, a public project will increase the value of the part which is not acquired by the Agency.
Under some eminent domain laws, the amount of such increase in value is deducted from the
purchase payment the owner would otherwise receive.

Will | Have to Pay Rent to the Agency After My Property is Acquired?
If you remain on the property after the acquisition, you may be required to pay a fair rent to the
Agency. Such rent will not exceed that charged for the use of comparable properties in the area.

How Soon Must | Move?
If possible, a mutually agreeable date for the move will be worked out. Unless there is an urgent

need for your property (e.g., your occupancy would present a health or safety emergency), you
will not be required to move without at least 90 days advance written notice.

If you reach a voluntary agreement to sell your property, you will not be required to move before
you receive the agreed purchase price. If the property is acquired by condemnation, you cannot be
required to move before the estimated fair market value of the property has been deposited with
the court so that you can withdraw your share.

If you are being displaced from your home, you will not be required to move before a comparable
replacement home is available to you.
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Will | Receive Relocation Assistance?
Title Il of the URA requires that certain relocation payments and other assistance must be provided
to families, individuals, businesses, farms, and nonprofit organizations when they are displaced or
their personal property must be moved as a result of a project that is covered by the URA.

The Agency will furnish you a full explanation of any relocation assistance to which you may be
entitled. If you have any questions about such assistance, please contact the Agency. In order for
the Agency to fulfill its relocation obligations to you, you must keep the Agency informed of your
plans.

My Property is Worth More Now. Must | Pay Capital Gains Tax on The Increase?
Internal Revenue Service (IRS) Publication 544 explains how the Federal income tax would apply to
a gain or loss resulting from the sale or condemnation of real property, or its sale under the threat
of condemnation, for public purposes. If you have any questions about the IRS rules, you should
discuss your particular circumstances with your personal tax advisor or your local IRS office.

I'm a Veteran. How About My VA Loan?
After your VA home mortgage loan has been repaid, you will be permitted to obtain another VA loan
to purchase another property. Check on such arrangements with your nearest Veterans
Administration Office.

Is it Possible to Donate Property?
Yes. You may donate your property or sell it to the Agency for less than its fair market value. The
Agency must obtain an appraisal of the property and offer just compensation for it unless you
release the Agency from these obligations.

Additional Information

If you have any questions after reading this booklet, contact the Agency and discuss your concerns
with the Agency representative.
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SAMPLE

Attachment 10:
Sample Voluntary Acquisition Form — Third Party

Note: The Uniform Relocation Act (URA) acquisition requirements for non-profit and
private developers are found in Chapter 5 of HUD Handbook 1378, and must be followed if
real property is to be acquired as part of a project receiving federal assistance. This is a
sample form to be used on your letterhead, and can be revised, as appropriate for your
project, and presented to the seller. The form should either be signed by the seller or sent
certified mail, return receipt requested, with a copy maintained in your files to document
the seller receiving this document.

NAME
ADDRESS
CITY, STATE, ZIP

Dear (Name):
Financial assistance through the agency name is being

sought for this proposed transaction that includes the purchase of real estate known
as_. Federal funds used in this project require my informing you of the following:

1. As a private sector entity proposing acquisition of your property, we
have no legal means to acquire your property except a mutual
agreement between the buyer and the seller. This is a voluntary, arm's
length transaction and there is no threat of Eminent Domain.

2. We have estimated the fair market value of your property to be S

This amount was established by